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Names and Addresses of Attorneys of Record. 
DANSON, WILLIAMS & DANSON, Paulsen Build- 
ing, Spokane, Washington, 
DON M. KIZER, Hyde Building, Spokane, Wash- 
ington, 
POST, RUSSELL & HIGGINS, Spokane, Washing- 
ton, 
Attorneys for Defendant and Plaintiff iy 
Error. 
GRAVES, KIZER & GRAVES, Old National Bank 
Building, Spokane, Washington, 
LEE & KIMBALL, Hyde Building, Spokane, Wash- 
ington, 
W. E. CULLEN, Hyde Building, Spokane, Wash- 
ington, 
Attorneys for Plaintiff and Defendant in 
Error. [2*] 


Jn the District Court of the United States, in and for 
the Eastern District of Washington, Northern 


Division. 
No. 3261. 
J. L. HAMILTON, 
Plaintiff, 
VS. 

E. H. STANTON, 

Defendant. 
ee tumber appearing at foot of page of original certified Transcript 
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Complaint. 

Plaintiff, for his cause of action against the de- 
fendant herein, alleges: 

I. 

That plaintiff is a resident and citizen of Butte, in 
the State of Montana, and that the defendant 1s a 
resident and citizen of Spokane, in the State of Wash- 
ington. 

II. 

That the amount involved in this controversy, the 
subject matter of this action, exceeds the sum of 
Three Thousand Dollars ($3,000.00), exclusive of in- 
terest and costs. 

Til. 

That for some time prior to the 8th day of May, 
1917, and on said day, plaintiff and defendant were 
stockholders in that certain corporation known as ‘‘H. 
H. Stanton Co.,”’ organized and existing under the 
laws of the State of Washington, with its principal 
place of business at Spokane, Washington, with a 
total capital stock of Six Thousand (6,000) shares. 
That said corporation was during all of said times 
engaged in the general business of buying livestock 
and other meat products, [3] butchering, packing, 
preserving and selling the same at its plant located at 
Spokane, Washington. That the plaintiff was in- 
duced by the defendant to invest in the stock of said 
corporation to the extent of 109614, shares, which said 
stock plaintiff owned on said 8th day of May, 
1917. That prior to said date plaintiff had, at the 
special instance and request of the defendant, as- 
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sisted defendant in financing said corporation and that 
the relations then and at all times prior to said 8th 
day of May, 1917, had become and were very close and 
confidential and that plaintiff had assisted defendant 
to his benefit in a financial way in placing said cor- 
poration in good financial condition. That the de- 
fendant was during all of said times the President of 
said corporation, and the General Manager thereof. 
IV. 

That prior to the month of May, 1917, the defend- 
ant requested the plaintiff to hold his said stock, con- 
sisting of 109614 shares and to refrain from placing 
the same upon the market or selling the same until 
such time as the defendant should sell his stock in 
said corporation, and in consideration of plaintiff’s so 
withholding his stock from the market the defendant 
represented and promised to the plaintiff that he 
would advise plaintiff of any opportunity to sell 
plaintiff’s and defendant’s stock together, and that 
he, the defendant, would, without other consideration 
than the benefit accruing to him, the defendant, there- 
from, act as the agent of plaintiff in placing plain- 
tiff’s said stock with any purchaser to whom the de- 
fendant might desire to sell his stock, and would 
secure for plaintiff the best price possible and the 
Same price at which he, the defendant, should sell if 
he concluded to sell his said stock. That in con- 
sideration of said representations and promises 
plaintiff agreed to and did hold his said stock and did 
depend upon the defendant to place said stock at such 
price as the defendant should secure for his own 
stock [4] in the event of an opportunity to sell. 
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V. 

That during the month of May, 1917, without the 
knowledge or consent of this plaintiff, the defendant 
contracted to sell his, the defendant’s stock, and all 
the plaintiff’s stock to Armour & Co., a corporation, 
and that the price stipulated in said Contract of Sale 
for said stock was Two Hundred Twenty Dollars 
($220.00) per share. That after the making of said 
contract between defendant and said Armour & Co. 
defendant represented to plaintiff that he had an op- 
portunity to sell plaintiff’s stock and his, the defend- 
ant’s stock to Armour & Co., but falsely and fraud- 
ulently represented to plaintiff that the price defend- 
ant was to receive therefor was Two Hundred 
Dollars ($200.00) per share. That defendant con- 
tracted to sell to said Armour & Co., 5,08414 shares 
of the capital stock of said E. H. Stanton Co., to 
Armour & Co., at said time, at said price of Two Hun- 
dred Twenty Dollars ($220.00) per share, and that 
said amount or number of shares included plaintiff’s 
said stock. 

VI. 

That without revealing to plaintiff the terms of said 
Contract with Armour & Co., or the fact that any 
such Contract had been entered into, and by falsely 
and fraudulently stating to plaintiff that the price at 
which defendant’s stock was to be sold and at which 
plaintiff’s stock was to be sold was the sum of Two 
Hundred Dollars ($200.00) per share, defendant in- 
duced plaintiff to sell his said stock to Armour & Oo., 
as he supposed, for the sum of Two Hundred Dollars 
($200.00) per share, when in truth and in fact said 
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sale was made by defendant to said Armour & Co. at 
Two Hundred Twenty Dollars ($220.00) per share, 
and that defendant took and received as the proceeds 
of said sale of plaintiff’s said stock the sum of 
Twenty Dollars ($20.00) per share in excess of the 
amount paid to plaintiff or accounted [5] for to 
him by the said defendant. That the plaintiff de- 
livered his said stock to said Armour & Co. or to the 
defendant for said Armour & Co., and received there- 
for payment at the rate of Two Hundred Dollars 
($200.00) per share, and no more. 
VIL. 

That the plaintiff at all times relied upon the de- 
fendant and upon his Contract with the defendant to 
place and sell plaintiff’s stock at the same price 
which defendant received for his, and that by reason 
of the false and fraudulent statements and repre- 
sentations of the defendant to plaintiff the plaintiff 
was defrauded out of the sum of Twenty Dollars 
($20.00) per share, which said sum defendant re- 
ceived and retained unlawfully and fraudulently, to 
plaintiff’s damage in the sum of Twenty-one Thou- 
sand Nine Hundred Twenty-six and 67/100 Dollars 
($21,926.67). That plaintiff did not know the true 
facts concerning said transaction until after said 
Contract between defendant and said Armour & Co. 
had been executed and did not learn the true facts 
concerning the same until long thereafter. Upon 
discovery of said facts and of the fraud so per- 
petrated upon him plaintiff demanded of the defend- 
ant that defendant pay over to plaintiff the bal- 
ance of said purchase price, to wit, the sum of 
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Twenty-one Thousand Nine Hundred Twenty-six and 
67/100 Dollars ($21,926.67), which said demand was 
by the defendant refused. 

WHEREFORE, plaintiff prays judgment against 
the defendant in the sum of Twenty-one Thousand 
Nine Hundred ‘Twenty-six and 67/100 Dollars 
($21,926.67), with interest thereon from and since the 
21st day of May, 1917, together with the costs and dis- 
bursements of this action. 

LEE & KIMBALL, 
W. E. CULLEN, 
Attorneys for Plaintiff, 505 Hyde Block, Spokane, 
Wash. [6] 
State of Washington, 
County of Spokane,—ss. 

W. E. Cullen, being first duly sworn, deposes and 
says: That he is one of the attorneys for the plaintiff 
in the foregoing-entitled action, and makes this veri- 
fication for and on behalf of said plaintiff J. L. Ham- 
ilton, for the reason that said plaintiff is not now 
within the said State of Washington; that he has read 
the foregoing complaint, knows the contents thereof, 
and that the same is true as he verily believes. 

W.E. CULLEN. 


Subscribed and sworn to before me this 12th day 
of July, A. D. 1919. 
P. W. KIMBALL, 
Notary Public, in and for the State of Washington, 
Residing at Spokane, Washington. 


Filed in the U. 8. District Court, Eastern District 
of Washington, July 14, 1919. W. H. Hare, Clerk. 
By H. J. Dunham, Deputy. [7] 
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In the District Court of the United States, in and for 
the Eastern District of Washington, Northern 
Division. 

J. L. HAMILTON, 

Plaintiff, 
vs. 


E. H. STANTON, 
Defendant. 


Amended Answer. 

Comes now the defendant and for an amended an- 
swer to the complaint of the plaintiff herein states 
and alleges: 

18 
Admits paragraphs 1 and 2 of said complaint. 
II. 
Answering paragraph 3 of said complaint, defend- 
ant admits that for a long time prior to the 8th day 
of May, 1917, plaintiff and defendant were stock- 
holders in E. H. Stanton Company, a corporation 
organized and existing under the laws of the State of 
Washington, with its principal place of business at 
Spokane therein, with a capital stock of six thousand 
shares. Further admits that said corporation was 
engaged in the general business of buying livestock 
and other meat products, butchering, packing, pre- 
serving and selling the same at its plant located at 
Spokane, Washington, and that the defendant was 
the president and general manager of said corpora- 
tion. Denies that plaintiff owned any other or 
greater number of shares of the capital stock of the 


8 KE. H. Stanton vs. 


&. H. Stanton Company than one thousand ninety- 
six and one-third shares. Denies each and every 
other allegation, matter and thing contained in said 
paragraph. 

le 

Denies each and every allegation, matter and thing 
contained in paragraph four of said complaint. 

ive 

Answering paragraph 5 of said complaint, defend- 
ant denies each and every allegation, matter and thing 
contained in said paragraph, and by way of explana- 
tion, states the fact to be [8] that in the early 
part of May, 1917, the defendant gave an option on 
5,0841,4, shares of the capital stock of the E. H. Stan- 
ton Company to a real estate dealer at the price of 
two hundred twenty ($220.00) dollars per share, and 
that said real estate dealer attempted to interest 
Armour & Company, a corporation, in the purchase 
of said stock at the price and according to the condi- 
tions of said option, but said Armour & Company, a 
corporation, would not purchase said stock at such a 
price or under the terms of the option agreement. 

V. 

Answering paragraph 6 of said complaint defend- 
ant denies each and every allegation, matter and thing 
contained in said paragraph, save and except defend- 
ant admits that plaintiff sold his stock to Armour & 
Company for two hundred ($200.00) dollars per 
share, and further states the fact to be that plaintiff 
negotiated the sale of his stock to Armour & Com- 
pany personally and without any representations 
being made to him by defendant. 
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VOL 

Denies each and every allegation, matter and thing 
contained in paragraph 7 of said complaint. 

For further answer and by way of an affirmative 
defense herein, defendant states and alleges: 

ie 

That on or about May 21st, 1917, plaintiff entered 
into an agreement in writing with Armour & Com- 
pany, a corporation to sell it all the stock he owned 
in the E. H. Stanton Company for the sum of 
$219,366.66, to wit: 109614, shares at $200.00 per 
share, plaintiff to deposit his stock in the bank of © 
W. A. Clark & Brothers in Butte, Montana, on or be- 
fore May 25th, 1917, and Armour & Company to de- 
posit the purchase price on or before the same day, 
said purchase price being part in cash and part in 
notes of Armour & Company bearing 5% interest 
and payable respectively, one, two, three and four 
years after date. That prior to depositing the said 
stock in said bank plaintiff learned [9] that de- 
fendant had made a contract with Armour & Com- 
pany whereby the defendant would receive from 
Armour & Company for the stock owned by the de- 
fendant and for defendant’s guarantee of the ac- 
eounts of EK. H. Stanton Company and for defend- 
ant’s agreement not to engage in any business car- 
ried on by BE. H. Stanton & Company in any capacity 
whatsoever in the four northwestern states for the 
period of ten years, and for defendant’s services to 
be thereafter rendered to Armour & Company and 
the E. H. Stanton Company, a sum of money which 
exceeded by approximately $92,000.00 the sum arrived 
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at by multiplying by $200.00 the number of shares 
owned by defendant and his family, to wit 242024 
shares, and the plaintiff prior to depositing the said 
stock in said bank became fully familiar with all the 
facts in relation thereto, but nevertheless and not- 
withstanding such knowledge proceeded to and did 
deposit his said stock in said bank as provided for 
in his said written agreement. 
ile 

Subsequent to May 21st, 1917, and before June 1st, 
1917, and after acquiring the knowledge referred to 
in the preceding paragraph, the plaintiff came to 
Spokane, Washington, and either for himself or for 
himself and J. E. Hample purchased from one Mabel 
Overholt 77314 shares of the capital stock of the E. 
H. Stanton Company at the price of $190.00 per 
share. Armour & Company failed and neglected to 
deposit in the said banking house of W. A. Clark & 
Brothers on or before May 25, 1917, as provided in 
its contract with the plaintiff, the moneys and notes 
as therein provided, and thereafter and on or about 
June 2, 1917, the plaintiff went to said banking 
house and demanded of and received from it the said 
10961, shares of stock theretofore deposited by the 
plaintiff with the said bank, and notified said Ar- 
mour & Company that he refused to sell said stock 
to said Armour & Company under said contract, and 
that the said contract had been obtained by fraud 
and false representations and through [10] con- 
spiracy between the said Armour & Company and 
the defendant, whereby the plaintiff was deceived 
and was to be defrauded, and for those reasons his 
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said written agreement of May 21st, 1917, was 
vitiated and of no force and effect, and that he would. 
not carry out the same. Subsequently negotiations 
were entered into between the plaintiff and Alrrmour 
& Company whereby the plaintiff sold to Armour & 
Company the said shares of stock, to wit, those pur- 
chased from Mabel Overholt and those originally 
owned by the plaintiff, amounting in the aggregate to 
186924, shares, for the sum of about $391,000.00, or 
about 16,000.00 in excess of $200.00 per share for all of 
said stock, and the same was so delivered under said 
contract and paid for by said Armour & Company. 

WHEREFORE, defendant prays that plaintiff 
take nothing by his action herein and that the de- 
fendant recover his costs and disbursements herem 
expended. 

POST, RUSSELL & HIGGINS, 
DON F. KIZER, 
Attorneys for Defendant. 
State of Washington, 
County of Spokane,—ss. 

E. H. Stanton being first duly sworn deposes cal 
says: That he is the defendant above named, that he 
has read the foregoing amended answer, knows the 
contents thereof, and the same is true, as he verily 
believes. 


HK. H. STANTON. 


Subscribed and sworn to before me this 5th day 
of April, 1920. 
FRED K. JONES, 
Notary Public in and for the State of Washington, 
Residing at Spokane. 
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Filed in the U. S. District Court, Eastern District 
of Washington. April 7, 1920. W.H. Hare, Clerk. 
[11] 


In the District Court of the United States, in and for 
the Eastern District of Washington, Northern 
Division. 

J. L. HAMILTON, 

Plaintiff, 
VS. 

K. H. STANTON, 

Defendant. 


Second Amended Answer. 

Comes now the defendant and for an amended an- 
swer to the complaint of the plaintiff herein states and 
alleges: 

Jip 
Admits paragraphs 1 and 2 of said complaint. 
iL, 

Answering paragraph 3 of said complaint defend- 
ant admits that for a long time prior to the 8th day 
of May, 1917, plaintiff and defendant were stock- 
holders in E. H. Stanton Company, a corporation 
organized and existing under the laws of the State of 
Washington, with its principal place of business at 
Spokane therein, with a capital stock of six thousand 
shares. Further admits that said corporation was 
engaged in the general business of buying livestock 
and other meat products, butchering, packing, pre- 
serving and selling the same at its plant located at 
Spokane, Washington, and that the defendant was 
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the president and gencral manager of said corpora- 
tion. Denies that plaintiff owned any other or 
greater number of shares of the capital stock of the 
E. H. Stanton Company than one thousand ninety- 
six and one-third shares. Denies each and every 
other allegation, matter and thing contained in said 
paragraph. 
Ti. 

Denies each and every allegation, matter and thing 

contained in paragraph four of said complaint. 
IV. 

Answering paragraph five of said complaint, de- 
fendant denies each and every allegation, matter and 
thing contained in said paragraph, and by way of ex- 
planation, states the fact to be that in [12] the 
early part of May, 1917, the defendant gave an op- 
tion on 5,08414, shares of the capital stock of the E. 
H. Stanton Company to a real estate dealer at the 
price of two hundred twenty ($220.00) dollars 
per share, and that said real estate dealer attempted 
to interest Armour & Company, a corporation, in the 
purchase of said stock at the price and according to 
the conditions of said option, but said Armour & Com- 
pany, a corporation, would not purchase said stock at 
such a price or under the terms of the option agree- 
ment. 

We 

Answering paragraph 6 of said complaint defend- 
ant denies each and every allegation, matter and thing 
contained in said paragraph, save and except defend- 
ant admits that plaintiff sold his stock to Armour & 
Company for two hundred ($200.00) dollars per 
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share, and further states the fact to be that plaintiff 
negotiated the sale of his stock to Armour & Com- 
pany personally and without any representations he- 
ing made to him by defendant. 

VE. 

Denies each and every allegation, matter and thing 
contained in paragraph seven of said complaint. 

WHEREFORE, defendant prays that plaintiff 
take nothing by his action herein and that the defend- 
ant recover his costs and disbursements herein ex- 
pended. 

POST, RUSSELL & HIGGINS, 
DON F. KIZER, 
Attorneys for Defendant. 
State of Washington, 
County of Spokane,—ss. 

EK. H. Stanton, being first duly sworn, deposes and 
says: That he is the defendant above named; that he 
has read the foregoing amended answer, knows the 
contents thereof, and the same is true as he verily be- 
lieves, 

EK. H. STANTON. 


Subscribed and sworn to before me this 18th day of 

April, 1920. 
W. H. MILUER, 
Notary Public in and for the State of Washington, 
Residing at Spokane. [13] 

Filed in the U. 8. District Court, Eastern District 
of Washington. April 13, 1920. W.H. Hare, Clerk. 
[14] 
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In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 


sion. 
No. 3261. 
J. L. HAMILTON, 
Plaintiff, 
Vs. 
KH. H. STANTON, 
Defendant. 
Verdict. 


We, the jury in the above-entitled cause, find for 
the plaintiff in the sum of Twenty-five Thousand 
One Hundred and Nine and 06.100 ($25,109.06) 
Dollars. 

W. C. WEBSTER, 


Foreman. 


Filed in the U. S. District Court, Eastern District 
of Washington. April 15, 1920. W.H. Hare, Clerk. 
[15] 


In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 
sion. 

No. 3261. 

J. L. HAMILTON, 

Plaintiff, 
VS. 

EK. H. STANTON, 

Defendant. 
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Judgment. 

This case came on regularly for hearing on this 
12th day of April, 1920, before the Court sitting with 
a jury. Plaintiff appears in person and by his at- 
torneys Messrs. Lee & Kimball and Frank H. Graves, 
Esq. Defendant appears in person and by his attor- 
neys Don F. Kizer, Esq., and Frank T. Post, Esq. 
Both parties announced they were ready for trial. 
The jury was regularly impanelled and sworn to try 
the case. Testimony was introduced on behalf of 
both plaintiff and defendant, argument made by 
counsel and the case submitted to the Jury under in- 
structions of the Court. The jury retired and re- 
turned with the following verdict: 

‘“We, the jury in the above-entitled cause, find for 
the plaintiff in the sum of Twenty-five Thousand One 
Hundred and Nine and 06/100 ($25,109.06) Dollars. 

W.C. WEBSTER, 
Foreman.”’ 

The verdict was ordered filed by the Court. 

NOW, THEREFORE, from the foregoing and 
upon the verdict of the jury, it is hereby ORDERED, 
ADJUDGED AND DECREED, that plaintiff do 
have and recover from the defendant the sum of 
Twenty-five Thousand One Hundred and Nine and 
06/100 ($#25,109.06) Dollars, together with costs 
herein, to be taxed by the clerk, with interest thereon 
at the rate of six (6) per cent per annum from the 
date hereof, and that execution issue thereon. 

FRANK H. RUDKIN, 
District Judge. 
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Filed in the U. 8. District Court, Eastern District 

of Washington. April 20, 1920. W. H. Hare, Clerk. 
[16] 


In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 


sion. 
No. 3261. 
J. L. HAMILTON, 
Plaintiff, 
Vs. 
EK. H. STANTON, 
Defendant. 


Order Extending Time for Filing Bill of Exceptions. 
Upon motion of the defendant, and upon stipula- 
tion of counsel in open court, IT IS ORDERED 
that the time for service and filing by the defendant 
of a proposed bill of exceptions herein is hereby 
extended for the period of sixty (60) days from this 
date. 
Done in open court this 20th day of April, 1920. 
FRANK H. RUDKIN, 
Judge. 


Filed in the U. S. District Court, Eastern District 
of Washington. April 20, 1920. W. H. Hare, Clerk. 
[17] 
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In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 
sion. 


J. L. HAMILTON, 
Plaintiff, 
VS. 
EH. H. STANTON, 
Defendant. 


Petition for Writ of Error. 

Comes now E. H. Stanton, defendant herein, and 
says: That on or about the 20th day of April, 1920, 
this Court entered a judgment herein in favor of 
plaintiff, J. L. Hamilton, and against said defendant, 
E. H. Stanton, in the sum of Twenty-five Thousand 
One Hundred Nine and 6/100 ($25,109.06) Dollars, 
in which judgment and proceedings had thereunto in 
this cause certain errors were committed to the pre- 
judice of defendant, all of which will appear more in 
detail from the assignment of errors which is filed 
with this petition. 

WHEREFORE, the said E. H. Stanton prays that 
a writ of error may issue in his behalf out of the 
United States Cireuit Court of Appeals in and for 
the Ninth Circuit of the United States, for the cor- 
rection of the errors so complained of and that the 
Court fix the bond to operate also as a supersedeas 
and that a transcript of the record, proceedings and 
papers in said cause, duly authenticated, may be sent 
to the said Cireuit Court of Appeals. 

DANSON, WILLIAMS & DANSON, 
Attorneys for Defendant. 
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Filed in the U. S. District Court, Eastern District 
of Washington. June 19, 1920. W.H. Hare, Clerk. 
By H. J. Dunham, Deputy. [18] 


nd 


In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 
sion. 


J. L. HAMILTON, 
Plaintiff, 
VS. 
EK. H. STANTON, 
Defendant. 


Assignments of Error. 

Comes now the defendant, E. H. Stanton, and 
‘makes the following assignments of error, which de- 
fendant avers occurred upon the trial of this cause 
and which defendant will rely upon in the prosecu- 
tion of the writ of error in the above-entitled cause. 

1. The Court erred in overruling defendant’s ob- 
jections and permitting the witness Huntley to tes- 
tify as to the amount received by him in the sale of 
his stock to Armour & Co. 

2. The Court erred in instructing the jury as fol- 
lows: 

‘‘T will state at the outset that the burden is 
upon the plaintiff to make out his case and to 
prove every essential fact material to a recov- 
ery by a fair preponderance of the testimony.”’ 

3. The Court erred in instructing the jury as fol- 
lows: 
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‘‘Tf you find in this case from a preponderance 
of the testimony that the defendant assumed 
and agreed to and did actually conduct the ne- 
gotiations which resulted in the sale of the stock 
from the plaintiff to Armour & Co.; that the 
plaintiff had no knowledge concerning the price 
which Armour & Co. was willing to pay or the 
price which defendant was to get for his stock 
except such as the defendant gave him; that 
by reason of the misstatement of concealment 
of any material fact or facts by the defendant, 
plaintiff was induced to accept $200 a share 
for his stock whereupon $20 on the number of 
shares owned by him was added to the price 
paid to defendant for his stock without plain- 
tiff’s knowledge or consent, and that this $20 
per share was added to the price paid defend- 
ant because Armour & Co. had been able to 
procure plaintiff’s stock for $200 per share, then 
I charge you that the amount of money thus re- 
ceived, to wit: $20 a share, on the number of 
shares owned by plaintiff rightfully belongs to 
the plaintiff and that the defendant in equity 
and good conscience cannot retain it, and that 
your verdict should be for the plaintiff in that 
amount. together with interest [19] thereon 
from the time of its receipt by the defendant at 
the rate of 5% per annum.”’ 

4. The Court erred in instructing the jury as fol- 
lows: 

‘‘On the other hand, I charge you that if the 
plaintiff conducted the negotiations for the sale 
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of his stock on his own responsibility without 
advising or consulting with the defendant and 
fixed his own selling price, there can be no re- 
covery in this action even though the defendant 
may have received a greater price for his own 
stock, unless you find from a preponderance of 
the testimony that a part of the consideration 
for the sale of the stock owned by the plaintiff 
was actually paid to and received by the defend- 
ant and is still retained by him. In the latter 
event, the plaintiff is still entitled to the right 
to recover regardless of the question of agency.’”’ 
do. The Court erred in instructing the jury as 
follows: 

‘The theory of the plaintiff’s case as stated 
in the complaint is this: That the plaintiff au- 
thorized defendant to sell his stock at the same 
price that defendant would sell his own stock, 
and that the defendant falsely and fraudulently 
represented to the plaintiff that the selling price 
was $200 per share and that in reliance thereon 
plaintiff agreed to sell his stock to Armour & Co. 
for the sum of $200 per share, whereas the sale 
was in fact made by the defendant, and that the 
defendant received from Armour & Co. upon the 
sale of plaintiff’s stock the sum of $20 per 
share, ”’ 

6. The Court erred in instructing the jury as 
follows: 

‘In order for the plaintiff to recover on this 
theory, he must therefore establish by a prepon- 
derance of the evidence the following proposi- 
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tions: (1) that the plaintiff authorized defend- 
ant to sell his stock and the defendant agreed to 
sell the same at the same price that he received 
for his own; (2) that the defendant did in fact 
sell plaintiff’s stock or induce plaintiff to sell 
the same; (3) that the price which Armour & Co. 
agreed to pay for plaintiff’s stock was $220 per 
share and not $200 per share; (4) that Armour 
& Co. have actually paid or agreed to pay for 
plaintiff’s stock the sum of $220 per share, pay- 
ing or agreeing to pay $20 thereof to the defend- 
ant.”’ 

7. The Court erred in instructing the jury as 

follows: 

‘“‘Tf the plaintiff has failed to establish by a 
preponderance of the evidence any of these prop- 
ositions, the plaintiff cannot recover on that 
theory. If, however, you find from a prepon- 
derance of the testimony that a part of the con- 
sideration for the sale of plaintiff’s stock was 
in fact paid or agreed to be paid to the defend- 
ant by Armour & Co., the plaintiff has a right 
of action for the sum thus paid or agreed to be 
paid to the defendant if still retained by him.”’ 
[20] 

8. The Court erred in instructing the jury as 
follows: 

‘‘Tf the jury finds from the evidence that the 
stock of the plaintiff was sold by the plaintiff on 
his own responsibility and not by the defendant, 
the plaintiff cannot recover in this action and 
your verdict must be for the defendant unless, 
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as already stated, you find from a preponder- 
ance of the testimony that a part of the consid- 
eration for the sale of plaintiff’s stock was actu- 
ally paid to or agreed to be paid to the defend- 
ant and was actually received and is still 
retained by him.”’ 

9. The Court erred in refusing to give defend- 

ant’s requested Instruction No. 1, as follows: 

‘““The theory of plaintiff’s case as set out in 
the complaint is that the plaintiff authorized the 
defendant, EK. H. Stanton, to sell his stock, and 
that E. H. Stanton agreed with the plaintiff to 
sell plaintiff’s stock at the same price he sold his 
own stock and that the defendant falsely and 
fraudulently represented to plaintiff that the 
selling price was $200 per share, and that in re- 
lance thereon the plaintiff agreed to sell his 
stock to Armour & Company for $200 per share, 
but that the sale was in fact made by the defend- 
ant, and that the defendant received from 
Armour & Company upon the sale of plaintiff’s 
stock the sum of $20 per share for said stock. 

In order for the plaintiff to recover he must 
establish by a preponderance of the evidence the 
following things: 

(a) That the plaintiff authorized the defend- 
ant to sell plaintiff’s stock and the defendant 
agreed to sell plaintiff’s stock at the same price 
he sold his own stock. 

(b) That defendant did in fact sell plaintiff’s 
stock. 
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(c) That the price which Armour & Company 
promised to pay for plaintiff’s stock was $220 
per share, and not $200 per share. 

(d) That Armour & Company have actually 
paid for plaintiff’s stock the sum of $220 per 
share, paying $20 thereof to the defendant. 

If the plaintiff has failed to establish by a pre- 
ponderance of the evidence any of said matters, 
the plaintiff cannot recover herein.’’ 

10. The Court erred in refusing to give defend- 
ant’s requested Instruction No. 4 as follows: 

‘Tf you should find from the evidence that 
before Armour & Company actually paid any 
money or delivered any notes to the plaintiff, the 
plaintiff learned in substance of the contract 
made between the defendant and Armour & Com- 
pany, and did not attempt in any manner to re- 
cede from the contract which the plaintiff had 
signed with Armour & Company, which contract 
is In evidence, but went on and performed the 
same by depositing his stock in the bank, as pro- 
vided in said contract and accepted the moneys 
and notes as paid by Armour & Company, then 
the plaintiff cannot recover in this action even 
though you find in favor of the plaintiff on the 
other issues as stated above.’’ [21] 

11. The Court erred in refusing to give defend- 
ant’s requested Instruction No. 5 as follows: 

‘Tf you find from the evidence that the plain- 
tiff deposited his stock according to the terms of 
the written contract signed by him with Armour 
& Company but that Armour & Company failed 
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to deposit the moneys and notes in the same 
bank as provided in said contract on or before 
the day named therein, and that thereafter the 
plaintiff withdrew his stock so deposited from 
said bank, notified Armour & Company that he 
repudiated said contract and would not live up to 
the same, claiming, that he had been induced to 
enter into said contract through misrepresenta- 
tion or fraud, and thereafter plaintiff entered 
into another contract with Armour & Company 
whereby he sold the stock in question together 
with other stock in the same company, and that 
said Armour & Company paid him therefor part 
in money and part in its promissory notes, then 
you must find for the defendant in this action, 
even though as to other issues stated above you 
should find that the evidence is in favor of the 
plaintiff.’ 

12. The Court erred in instructing the jury as fol- 

lows: 

‘Tf you find from the evidence that the plain- 
tiff deposited his stock according to the terms of 
the written contract signed by him and Armour 
& Co., but that Armour & Co., failed to deposit 
the money and notes in the bank as provided in 
the contract on or before the day named therein, 
and that thereafter the plaintiff withdrew his 
stock so deposited from the bank and notified 
Armour & Co., that he repudiated his contract 
and would not live up to the same, claiming that 
he had been induced to enter into the contract 
through misrepresentation and fraud and there- 
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after plaintiff entered into a new and independ- 
ent contract with Armour & Co. for a new con- 
sideration whereby he sold the stock in ques- 
tion, together with other stock in the same com- 
pany and that Armour & Co. paid him therefor 
part in money and part in promissory notes, 
then you must find for the defendant in this ac- 
tion, even though as to the other issues stated 
above you should find that the evidence is in 
favor of the plaintiff. If, however, you find from 
a preponderance of the testimony that the stock 
was finally delivered to Armour & Co. pursuant 
to the contract made and entered into in the City 
of Spokane, and not pursuant to some new and 
independent contract, the attempt on the part 
of the plaintiff Hamilton to rescind his contract 
will not bar a recovery.”’ 

13. The Court erred in entering judgment on the 
verdict in favor of plaintiff. 

14. The Court erred in denying defendant’s mo- 
tion for a new trial. 

WHEREFORE, the said defendant, the plaintiff 
inerror, [22] prays that the judgment of the said 
Court be reversed; that such directions be given, that 
full force and efficacy may inure to the defendant 
by reason of the assignments of error above and the 
defenses set out in his answer filed in said cause. 

DANSON, WILLIAMS & DANSON, 
Attorneys for Plaintiff in Error, Defendant in the 
Lower Court. 


Filed in the U. 8. District Court, Eastern District 
of Washington. June 19, 1920. W.H. Hare, Clerk. 
By H. J. Dunham, Deputy. [23] 
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In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 
sion. 


J.L. HAMILTON, 
Plaintiff, 
vs. 
EK. H. STANTON, 
Defendant. 


Order Allowing Writ of Error. 

On this 19th day of June, 1920, came the defendant, 
EK. H. Stanton, and filed herein and presented to the 
Court his petition praying for the allowance of a 
writ of error, and filed therewith his assignments of 
error intended to be urged by him, and praying that 
the bond to be given to operate also as a supersedeas 
and stay bond be fixed by the Court, and also that a 
transcript of the record and proceedings and papers 
upon which the judgment herein was rendered, duly 
authenticated, may be sent to the United States Cir- 
euit Court of Appeals for the Ninth Judicial Circuit, 
and such other and further proceedings may be had 
as may be proper in the premises. 

In consideration thereof the Court does allow the 
writ of error and the bond for such writ of error and 
also to operate as a supersedeas is fixed at the sum 
of Thirty Thousand ($30,000) Dollars, and upon 
defendant giving such bond all proceedings to enforce 
such judgment to be stayed until such writ of error 
is determined. 

FRANK H. RUDKIN, 
U.S. District Judge. 
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Filed in the U. S. District Court, Eastern District 
of Washington. June 19,1920. W.H. Hare, Clerk. 
By H. J. Dunham, Deputy. [24] 


In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 
sion. 


J. L. HAMILTON, 
Plaintiff, 
VS. 
HK. H. STANTON, 
Defendant. 


Writ of Error (Covy). 

The President of the United States to the Honorable 
Judge of the District Court of the United States, 
for the Eastern District of Washington, North- 
ern Division, GREETING: 

Beeause in the records and proceedings, as also in 
the rendition of the Judgment on a plea which, in 
the said District Court before you, or some of you, 
between E. H. Stanton, plaintiff in error (defendant 
in the lower court), and J. L. Hamilton, defendant in 
error (plaintiff in the lower court), a manifest error 
hath happened to the great damage of said HE. H. 
Stanton, plaintiff in error, as by his complaint ap- 
pears: 

We being willing that error, if any hath happened, 
shall be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf do com- 
mand you, if judgment be therein given, that then 
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under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things 
concerning the same to the United States Circuit 
Court of Appeals for the Ninth Judicial Circuit, to- 
gether with this writ, so that you have the same 
at the city of San Francisco, in the State of Califor- 
nia, within thirty days from the date of this writ, in 
the said Circuit Court of Appeals, to be then and 
there held, that the records and proceedings afore- 
said, being inspected, this said Circuit Court of Ap- 
peals may cause further to be done therein to correct 
that error what of right and according to the law and 
custom of the United States should be done. [25] 


WITNESS the Honorable EDWARD  D. 
WHITH, Chief Justice of the Supreme Court of the 
United States, this 19th day of June, in the year of 
our Lord one thousand nine hundred and twenty. 

W. H. HARE, 
Clerk of the United States District Court for the 
Eastern District of Washington, Northern Divi- 
sion. 

Allowed by: 

FRANK H. RUDKIN, 
District Judge. 


Filed in the U. S. District Court, Eastern District 
of Washington. June 19,1920. W.H. Hare, Clerk. 
By H.J. Dunham, Deputy. [26] 
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In the District Court of the United States for 
the Eastern District of Washington, Northern 
Division. 

J. L. HAMILTON, 

Plaintiff, 
Vs. 

BE. H. STANTON, 

Defendant. 


Bond on Writ of Error. 

KNOW ALL MEN. BY THESE PRESENTS, 
that we, EK. H. Stanton, the defendant above named, 
as principal, and United States Fidelity & Guaranty 
Company, a surety corporation organized and exist- 
ing under the laws of the State of Maryland, and au- 
thorized to become sole surety on judicial bonds, as 
surety, are held and firmly bound unto J. L. Hamilton, 
the plaintiff above named, in the sum of Thirty Thou- 
sand ($30,000) Dollars, to be paid the said J. L. Ham- 
ilton, his representatives and assigns, for which pay- 
ment, well and truly to be made, we bind ourselves and 
each of us, Jointly and severally, our representatives, 
successors and assigns firmly by these presents, 

Sealed with our seals and dated this 19th day of 
June, 1920. 

WHEREAS, the above-named E. H. Stanton has 
sued out a writ of error to the United States Circuit 
Court of Appeals for the Ninth Circuit, to reverse 
the judgment in the above-entitled cause by the Dis- 
trict Court of the United States for the Eastern Dis- 
trict of Washington, Northern Division, and said 
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District Court has fixed the bond to be given on said 
writ of error at the sum of Thirty Thousand ($30,000) 
Dollars, to operate for the purpose of the writ of 
error and also as a supersedeas and stay. 

NOW, THEREFORE, the condition of this obh- 
gation is [27] such that if the above-named prin- 
cipal, EK. H. Stanton, shall prosecute said writ to 
effect and answer all costs and damages if he shall 
fail to make good his plea, then this obligation shall 
be void; otherwise to remain in full force and effect. 

BE. H. STANTON. (Seal) 
UNITED STATES FIDELITY & GUAR- 
ANTY COMPANY, | 
By O. N. ANDERSON, 
Its Attorney in Fact. 

Approved June 19, 1920. 

FRANK H. RUDKIN, 
District Judge. 


Filed in the U. S. District Court, Eastern District 
of Washington. June 19, 1920. W. H. Hare, Clerk. 
By H. J. Dunham, Deputy. [28] 


In the District Court of the United States for 
the Eastern District of Washington, Northern 
Division. 

E. H. STANTON, 

Plaintiff in Error, 
VS. 

J. L. HAMILTON, 

Defendant in Error. 
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Citation on Writ of Error (Copy). 

The President of the United States to J. L. Hamil- 
ton, and to Messrs. Lee & Kimball and Graves, 
Kizer & Graves, Your Attorneys, GREETING: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Appeals 
for the Ninth Circuit, to be held at the City of San 

Francisco, in the State of California, within thirty 

days from the date of this writ pursuant to a writ of 

error regularly issued and which is on file in the office 
of the clerk of the District Court of the United States 
for the Eastern District of Washington, Northern 

Division, in an action pending in said court, wherein 

K. H. Stanton is plaintiff in error (defendant in the 

lower court) and J. L. Hamilton is defendant in error 

(plaintiff in the lower court), and to show cause, if 

any there be, why the judgment in said writ of error 

mentioned should not ‘be corrected and speedy justice 
should not be done to the parties in that behalf. 

WITNESS the Honorable, EDWARD D. WHITE, 

Chief Justice of the Supreme Court of the United 

States of America, this 21 dav of June, 1920. 
FRANK H. RUDKIN, 
United States District Judge. 

Attest: W.H. HARE, 

Clerk of said Court [29] 


RETURN ON SERVICE OF WRIT. 


United States of America, 
Kastern District of Washington,—ss. 
I hereby certify and return that I served the an- 
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nexed citation on the therein named A. B. Lee, by 
handing to and leaving a true and correct copy there- 
of with him, personally, at Spokane, in said District, 
on the 21st day of June, A. D. 1920. 
J. EH. McGOVERN, 
U. 8. Marshal, 
By J. W. Dennison, 


Deputy. 
Serving writ—#2.00. 
Mileage— 0G: 
$2.06. 


Filed in the U. 8. District Court, Eastern District 
of Washington. June 21, 1920. W. H. Hare, Clerk. 
By H. J. Dunham, Deputy. [30] 


In the District Court of the United States for 
the Eastern District of Washington, Northern 
Division. 

J.L. HAMILTON, 

Plaintiff, 
VS. 

BH. H. STANTON, 

Defendant. 


Bill of Exceptions. 

BB IT REMEMBERED: That the above-en- 
titled cause came on regularly for trial in the above- 
entitled court on the 12th day of April, 1920, at 10 
o’clock A. M., before the Honorable Frank H. Rud- 
kin, Judge presiding, and a jury impaneled. The 
plaintiff, J. L. Hamilton, appeared by his attorneys, 
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(Testimony of A. EK. Kane.) 
Lee & Kimball, W. E. Cullen and Graves, Kizer & 
Graves, and the defendant, E. H. Stanton, appeared 
by his attorneys, Don F. Kizer and Post, Russell & 
Higgins, whereupon the following proceedings were 
had and done, to wit: [31] 


Testimony of A. E. Kane, for Plaintiff. 


A. BE. KANE, called and sworn as a witness on be- 
half of the plaintiff, testified that he was an official 
court reporter in the Superior Court of Spokane 
County and that he had reported a case of Fred B. 
Grinnell vs. E. H. Stanton; that in that case Mr. 
Stanton testified as follows: 

“Mr. KIZER.—Just a moment, if I may; he didn’t 
say 92,000—32,000 odd— 

“Mr. GRAVES:—What do you mean by 92,000 
odd? I want to get him somewhere where he will 
say. What were you to get over and above the $200 
a share? 

‘“A. I was to get twenty cents a share on all the 
stock that had been sold at that time. 

‘‘The COURT.—$20.00 you mean ? 

‘‘A. Twenty dollars on all the stock that had been 
sold at that time, and it amounted to ninety-two 
thousand some odd dollars and that wasn’t enough. 
Then I told them I would take the automobile in and 
even then it was not enough and then Mr. O’Hern 
made the proposition that he would give me $2.20 a 
share for all the stock I would turn over to him in 
four months; and I closed the deal on those lines. 

‘*@. You were to get $20 a share commission on all 
the stock that had been bought at that time? 

‘fA. Yes, sir. 


J. L. Hamilton. 


(Testimony of A. E. Kane.) 
““Q. That included first Hample and Hamilton’s 
stock ? Ay Wes, site 
‘“‘@. And second, it ineluded yours and your 
family’s stock ? | 
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‘“A. It wasn’t a commission. 

““(. We won’t call it anything. You were to get 
$20 a share on it? 

‘‘A. That was the way we figured it. [382] 

‘“Q. That meant now, reduced to figures, that you 
were to get $20 a share on Hample’s stock, didn’t it? 

‘“A. Not on Hample’s stock, no, sir. 

“*@. Didn’t include that? 

‘CA. No, sir; I had nothing to do with Hample’s 
stock or Hamilton’s. 

‘“(. What stock had been sold at that time that 
you were to get $20 a share on? 

‘*A. On the stock that was sold—Mr. O’Hern—Mr. 
Robinson said it never would do to let that $100,000 
or whatever it amounted to, get into Chicago that way. 
And that was the way he put it in. It was easier to 
let it go on the option that way. 

‘‘Q. Let me see if J understand that. The only 
stock that he bought at that time was your stock and 
Hample’s and Hamilton’s, was it? A. Yes, sir. 

‘“. Hample had 1096 and a fraction and Hamilton 
had 1096 and a fraction? A. Yes, sir. 

‘“. And you had 2,420 and a fraction? 

mA. Yes, Sil. 

‘*Q. That is all they bought at that time ? 

ex. Yes, sir. 


“*O. Didn’t you just say you were to get $20 a share 
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(Testimony of A. E. Kane.) 
on all the stock they bought at that time? 

“A. I explained that transaction to you right at 
we were in that Davenport Hotel, start to finish. [33] 

‘*Q. To me? A. Yes, right there. 

“@. Well, now, I am not asking you—I am a funny 
fellow about that; I like to get at it piecemeal. You 
were to get $20 a share on all stock that they had 
bought up to that time? A. Yes, sir. 

‘*Q. Now they hadn’t bought any stock up to that 
time had they, except you three men’s? 

‘fA. Yes; that is all. 

‘““Q. Now, were you to get $20 a share on these three 
lots? A. It figured up that way. 

‘““@. Never mind how it figured up; I asked you 
were you to get that? 

‘TA. Well, I was to get $20 a share on the stock 
that they had bought from Hample and Hamilton. 

‘*(. And that $20 was in addition to the $200 on 
what they had bought from you, was it? 

‘fA. No, I don’t think so. 

‘*@. Well, then, you were not—either you were 
or were not. J want to know which and I don’t care 
a cent which it is. 

‘“A. Yes, it was on the stock that they had bought. 
It all figured up that much; yes. 

‘‘Q. Then you were to get $20 on Hamilton’s stock 
and Hample’s stock, and Stanton’s stock? 

‘fA. Yes, sir. 

‘“(). In addition to the $200 on your stock ? 

‘fA. Yes, sir. [84] 

‘‘(. And that figured up to just $576,400? 
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(Testimony of A. E. Kane.) 

‘A, Well, whatever it figutres up. 

‘*Q. Well, it does figure up to that, don’t you know 
it? A. All ment, 

‘“Q. Don’t you know it—you know I figured it all 
up with O’Hern, took me about two hours but I finally 
got him to it— isn’t that a fact, that is what it figures 
to? A. The figures are right there. 

‘‘Q@. It figures up to the price stated in the contract, 
doesn’t it? $576,400, doesn’t it? 

“A, Something over $500,000. 

‘*@. Doesn’t it figure up to the price stated in this 
contract between Armours and you, $576,400. 

eee Nees sil: imal 1S 1. 

‘*Q. So, then, instead of fixing a lesser sum of what 
you were to get for all of this goodwill, staying out of 
business, and guaranteeing accounts, and so on, in- 
stead of doing that you said, Now, you have got to 
give me $220 for my stock and then you have got to 
give me $20 a share on Hamilton’s and Hample’s 
stock? 

‘*A, No, sir; nothing of that kind ever said. 

“*@. All right, we will pass that. ‘And in addition 
you have got to give me four months to speculate on 
the other fellows who haven’t got in yet.’ 

‘‘A. That was their proposition and not mine. 

‘*@. And you took it? ee es) sit. coll 

The plaintiff offered in evidence a contract between 
the defendant and Armour & Company, dated May 
21, 1917, the same being admitted and marked Plain- 
tiff’s Exhibit 1. 

The material portions of the said contract are as 
follows: 
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Plaintiff’s Exhibit No. 1. 
AGREEMENT. 

THIS AGREEMENT, made and entered into this 
21st day of May, 1917, by and between K. H. Stanton 
of Spokane, Washington, hereinafter called the first 
party, and Armour & Company, a corporation, here- 
inafter called the second party, witnesseth : 

The first party agrees to sell to second party Two 
Thousand Four Hundred Twenty and two-thirds 
(2,420 2/3) shares of the capital stock of the E. H. 
Stanton Company, a corporation for the sum of Five 
Hundred Seventy-six Thousand Four Hundred 
($576,400.00) Dollars, and said second party agrees 
to purchase of said first party said above mentioned 
stock at said purchase price; the purchase price to 
be paid as follows, to wit: Seventy-eight Thousand 
Four Hundred ($78,400.00) Dollars paid in cash to 
first party on or before June Ist, 1917, and notes ag- 
gregating Four Hundred Ninety-eight Thousand 
($498,000.00) Dollars signed by second party and 
made payable to first party shall be delivered at the 
same time. Siaid notes shall each be dated May 25, 
1917, and shall bear five per cent (5%) interest pay- 
able upon the dates following: 

There is here set out a list of notes payable at 
various dates between May 25, 1918, and May 
20, 1921. 

Second party further agrees to purchase from first 
party at Two Hundred Twenty ($220.00) Dollars 
per share, [36] payable in four annual install- 
ments, to be evidenced by promissory notes, any fur- 
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ther stock of the E. H. Stanton Company regard- 
less of the purchase priée said first party pays for 
such stock. This offer to remain open for a period 
of four months from date hereof. 

In consideration of this agreement, first party 
agrees that no dividends will be declared by the E. H. 
Stanton Company until after the sale of his stock to 
second party has been consummated. 

In consideration of the purchase price paid him 
by second party, first party agrees that for a period 
of ten years from date hereof, said first party will not 
engage in Montana, Oregon, Idaho or Washington 
either as owner, manager, employee or stockholder 
in a like or similar business to that now carried on 
by the kk H. Stanton Company, a corporation. 

The first party guarantees the payment to second 
party of all accounts receivable of the E. H. Stanton 
Company as they appear of January, 1917, and those 
accrued, less the amount collected by second party 
on accounts which have been heretofore been charged 
off to profit and loss; that is to say if the losses on the 
accounts receivable exceed the amounts collected on 
accounts which have been previously been charged 
off to profit and loss, first party will pay the differ- 
ence to second party. 

IN WITNESS WHEREOF, the parties hereto 
have hereunto set their hands the day and year above 
written. 

EK. H. STANTON, 
Pirsteanty. 

ARMOUR & COMPANY, 

By GEORGE B. ROBBINS, Vice-Pres., 
Second Party [387] 
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Testimony of Don Kizer, for Plaintiff. 


DON KIZER, a witness called and sworn on behalf 
of the plaintiff, testified on direct examination as fol- 
lows: 

T left Spokane and went to Butte, arriving there on 
June 16. I left Butte on Saturday night, June 23, 
1917. Mr. O’Hern arrived in Butte on June 21, 1917, 
two days before I left. I left before he did. Mr. 
O’Hern is general superintendent of Armour & Com- 


pany. 


Testimony of Fred B. Grinnell, for Plaintiff. 

FRED B. GRINNELL a witness called and sworn 
on behalf of the plaintiff, testified on direct examina- 
tion as follows: 

I am a broker living in Spokane, Washington, and 
the president of the Fred. B. Grinnell Company. 

(By agreement of counsel there was thereupon in- 
troduced in evidence and marked Plaintiff’s Exhibit 
2, an option contract, as follows:) 


Plaintiff’s Exhibit No. 2. 


‘Spokane, Wash., May 8, 1917. 
Fred B. Grinnell, Esq. 
Spokane, Washington. 
Dear Sir: 

Regarding situation of which we have been talking 
to-day beg to say the situation is about as follows: 
The capital stock is $600,000, Being 6000 shares par 
value $100.00 per share, plant $300,000.00 (cash 
$600,000.00) Stock on hand $800,000.00. Book 
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(Testimony of Fred B. Grinnell.) 

Accts. $300,000.00. Total assets $1,400,000. Liabil- 
ities $285,000.00. I own or control 50841; shares of 
the capital stock and hereby give you an option and 
agree to deliver same to you at any time on or before 
fifteen days from to-day upon the payment to me in. 
cash of $220.00 per share. Also understood will give 
you whatever means that are necessary within this 
time for investigation of entire situation. I further 
agree to pay you (2) Two percent commission for 
selling stock of E. H. Stanton Company. 

Be Hs SitAN RO Ne 

Witness: 

ROBERT W. GRINNELL.” [88] 

This option was taken out at Mr. Stanton’s office 
and my nephew, Robert Grinnell, wrote it. Mr. 
Stanton gave us the figures contained therein. It 
was signed by him on the day it bears date and was 
immediately telegraphed to Armour & Company at 
Chicago. Mr. Robbins, vice-president of Armour & 
Company, arrived here the Sunday following May 8, 
1917, that is, May 13th, and the Monday following 
the general superintendent and auditor came. I took 
them out on Monday morning and introduced them 
to Mr. Stanton and left them there at the plant. Mr. 
Stanton said: ‘‘T want to make the best trade I can. 
I want to handle this thing and when I get through I 
will pay you as I agreed to.’’ 

Later that week they went over to Seattle. I was 
in consultation with Mr. Stanton almost every day 
concerning this deal. I knew when the deal was 
closed and Mr. Stanton told me he got less than $200 


AD: KH. H. Stanton vs. 


(Testimony of Fred B. Grinnell.) 

a share for his stock and that the people who owned 
a part of the stock included in the option refused to 
pay commission on their share of the trade. JI first 
found out in June, 1919, from information given me 
by Mr. Hample in Butte, Montana, anything different 
about the transaction. I was at Mr. Stanton’s house 
on Sunday night, the night before the deal was closed, 
and talked with him concerning this deal in a room 
by himself. 


Testimony of Robert Grinnell, for Plaintiff. 

ROBERT GRINNELL, a witness called and sworn 
on behalf of the plaintiff, testified, on direet examina- 
tion, as follows: 

I drew the option agreement from Mr. Stanton 
which is Plaintiff’s Exhibit 2 from information given 
us by Mr. Stanton. After the deal was closed Mr. 
Fred B. Grinnell and I talked with Mr. Stanton about 
-our commission. He told us he only got $200 a share 
for his stock and that his associates wouldn’t pay any 
part of the commission. [39] 


Testimony of J. E. Hample, for Plaintiff. 

J. KE. HAMPLE, a witness called and sworn on be- 
half of the plaintiff, testified, on direct examination, 
as follows: 

I reside at Butte, Montana, and have since 1896. I 
was one of the stockholders in the EK. H. Stanton 
Company. I got my first stock in that company on 
the Ist day of January, 1906. At that time I got a 
third of one-half of the stock that was then issued. 
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(Testimony of J. E. Hample.) 
Mr. Hamilton got the same amount at the same time. 
That is 250 shares and we paid $100.00 a share. 
The next stock we got was in March, 1912. The 
company was in bad cireumstances financially and 
Mr. Hamilton, myself and Mr. Stanton each agreed 
to take one-third of the stock that was then in the 
treasury and pay par for it. Myr. Hamilton and I 
paid for our one-third and Mr. Stanton gave a 
check for his. After we had gone he gave the com- 
pany a note, and we did not know he had done so for 
something like a year afterwards. ‘That note was 
never paid, and no interest was paid on it. That note 
was cancelled at the time of this transaction. Mr. 
Stanton, Mr. Fred Stanton and Mr. Hamilton and I 
were alone at Mr. Stanton’s house on Sunday night, 
the 20th day of May, 1917. M1. Stanton explained that 
Armour & Company were willing to cancel that note 
if they bought our stock, but they wanted the old 
directors todo so. Mr. Fred Stanton had a lead pencil 
and piece of paper, and he drew up something about 
it In writing and read it off, and said he would have it 
typewritten the next day, and if we sold out we could 
sign it. Fred Stanton claimed that Armour & Com- 
pany’s representatives told him how to word the 
paper which we drew up. I do not remember just 
how it read. After we sold out, Mr. Fred Stanton 
brought out the paper in Mr. Robbins’ room on Mon- 
day afternoon, May 21, about five o’clock. I handed 
it over to Mr. Robbins and he said it was all right, 
understood by him, and we could sign it, and I did 
sign it at that time. [40] 
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(Testimony of J. E. Hample.) 

On May 15, 1917, Mr. Stanton called me over the 
telephone from Spokane and said there were some 
parties here who wanted to buy the stock of the E. H. 
Stanton Company and said he was coming over to see 
Hamilton and myself about it. He came over the 
next day and got to Butte about 1 o’clock in the day 
time and left about 8 o’clock that evening. He told 
us he had a chance to sell out to Armour & Company 
and that they were looking over the plant and that he 
told them that he wouldn’t sell his own stock unless 
they would take care of Hample and Hamilton. He 
said he didn’t know what he could get for the stock, 
but that if he couldn’t do better than $150 a share 
he thought he had better sell, and we told him $200 
a share would be the least we would consider. He 
said he had to make a lot of improvements and that 
the Government had required him to put in concrete 
floors everywhere which would cost $150,000 or $200,- 
000, and that he had a large amount of stock on hand 
and had a poor market for it. 

He said if he didn’t sell out they were going to start 
a plant themselves and that he would have to compete 
with them and that we would probably lose money if 
we were going to continue that way. I told him I 
was pretty busy, but that I would like to go over 
with him if I could arrange it. I went down to the 
depot to go with him, but the train had gone, so I 
sent him a telegram in care of the conductor to the 
effect that I would be in Spokane the next day. I 
don’t remember what else was in the telegram. 
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(Testimony of J. E. Hample.) 

Mr. Hamilton and I came over to Spokane together 
and reached here on May 18, 1917, between 9 and 10 
o'clock in the morning. My. Fred Stanton met us 
at the train and we drove right out to the packing- 
house and met E. H. Stanton. Myr. Stanton took us 
over the place and showed us everything. He had 
made some improvements and we were very well 
pleased with them. He had a large amount of stock 
on hand and we were pretty well pleased and told him 
we guessed we would not sell out. [41] 

We stayed at Mr. Stanton’s house that night and 
until late on Saturday morning. He told us these 
people were going to make him a proposition and were 
looking the place over, but that he didn’t know what 
it would be and that they only wanted to buy a cer- 
tain amount of the stock and that he would not sell 
his stock unless we sold ours. And whatever he got 
for his stock we would get for ours, and he said that 
he would drive them just as hard as he could. He 
talked about the value of his stock and the cireum- 
stances to be met in the future, and said that if he 
could get $175 for his stock that he was ready to sell 
it. I told him ‘‘All right,’’ that I would take it and 
pay him cash for it. At that he laughed and said 
that he might possibly do a little better. He told me 
his stock did not figure on the books over $184 a share 
and that there was a lot of things to be adjusted. I 
thought he was crazy for wanting to take $175 for the 
stock. I went in to see Mr. Roberts, his bookkeeper, 
and he told me the stock ought to be worth $250 a 
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(Testimony of J. E. Hample.) 
share, book value of the stock and the increased mar- 
ket value of the goods. 

I did not see Armour’s men out at the plant. They 
couldn’t have been out there very long. I saw some 
men leaving and was told they were Armour’s men. 
I was up around the slaughter-house somewhere; I 
don’t know where. 

From the packing-house we went to his house with 
him and stayed all night. That night at his house 
Stanton said he would sell his stock and Mr. Hamil- 
ton’s and mine together and wanted to do the trading, 
said he would make the hardest trade he could, and 
let us know what it was before he sold, and there was 
quite a lot of conversation regarding selling out. We 
talked till about two o’clock and so didn’t get up 
very early. After breakfast Mr. Hamilton and I 
came up town and we didn’t see Mr. Stanton until 
Sunday morning out at his house. 

We went down to the Davenport Hotel to stay as 
we [42] didn’t want to intrude on Mr. Stanton, and 
I accidentally became acquainted with Mr. Robbins 
there. I told him whatever trading he had to do he 
could do with Mr. Stanton. He said he didn’t know 
what they would conclude to do, but that he had a man 
out in the country looking around, but that he hadn’t 
made up his mind what to do. There was nothing 
said about price. He didn’t say anything about a 
price or ask me about it at all. I did not see him 
again until up in his room Monday afternoon when 
T signed the contract. That conversation took fifteen 
or twenty minutes, perhaps, and I saw Mr. Robbins 
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(Testimony of J. E. Hample.) 
at no other time, except in his room when the contract 
was signed while I was there. 

My. Fred Stanton came to the hotel in the morning 
with his machine and said he had been looking for 
us in the evening before and could not find us and he 
wanted us to stay at the house, so we went for a drive 
out in the country with Fred Stanton and his present 
wife, now. Mz. Stanton came downtown with us and 
stopped at the bank, saying that he wanted to see Mr. 
Rutter about Armour & Company’s notes; that 
Armour & Company didn’t want to pay cash but 
wanted to give notes. I was satisfied with their notes, 
but it appeared that he wasn’t. He was going to see 
Rutter about it. 

@. You thought Armour & Company’s notes were 
good enough for you? 

A. I didn’t know what to do with the money after 
UROL it. 

When we got back to the hotel that evening we 
saw Mr. Stanton and he said he had been dickering 
with them all day, but had not been able to get them 
to come up. He said the best they would do, I think 
he said, was $190 a share. Mr. Hamilton spoke up 
and said he would not dicker on that, and he went and 
paid his bill and said he was going to leave that night 
for home. I had some other business to attend to so 
I told him I would stay a [43] day or two. Mr. 
Hamilton said he was going to pay his billand go home 
that night. After while Myr. Stanton or Fred Stanton 
saw us again, and said they had gone up to $200.00 a 
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share and that some other things Stanton claimed 
talked all right now and if we would stay he thought 
he could make a trade. Mar, Stanton went and paid 
my bill and took me out home with him. 

Monday morning we went out to the packing-house 
and stayed for dinner. In the afternoon we came 
downtown and Stanton, Fred, Hamilton and I went 
up to Mr. Robbins’ room. Mr. Stanton told Myr. 
Robbins that he could make a contract with us at 
$200.00 a share. Mr. Stanton’s lawyer, Mr. Kaizer, 
was sent for, and he drew up a contract which we all 
signed. 

This is the contract. 

(Thereupon said contract was admitted in evidence 
and marked Plaintiff’s Exhibit 3.) 


Plaintiff’s Exhibit No. 3. 
AGREEMENT. 

THIS AGREEMENT, Made and entered into this 
2lst day of May, 1917, by and between John KE. 
Hample, of Butte, Montana, hereinafter called the 
first party, and Armour & Company, a corporation, 
hereinafter called the second party, witnesseth: 

The first party agrees to sell to second party, Ten 
Hundred Ninety-six and one-third (10961/,) shares of 
the capital stock of the HE. H. Stanton Company, a 
corporation, at Two Hundred ($200.00) Dollars per 
share, and said second party agrees to purchase of 
said first party, said above-mentioned stock at said 
purchase price; the terms of sale being as follows, to 
Wit: 
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(Testimony of J. KE. Hample.) 

First party shall deposit in the First National 
Bank, Butte, Montana, on or before May 25th, 1917, 
Ten Hundred Ninety-six and one-third (109614) 
shares of the capital stock of the E. H. Stanton Com- 
pany properly endorsed by said party [44] with 
instructions to said bank to deliver said stock to 
second party upon payment into said bank by said 
second party, to the credit of first party, the sum of 
Forty-three Thousand Two Hundred Sixty-six and 
66/100 ($43,266.66) Dollars and four notes (4) signed 
by second party in favor of first party for Forty-four 
Thousand ($44,000.00) Dollars each, payable respec- 
tively 1918, two, three and four years after date, 
which date shall be May 25, 1917, bearing five per cent 
interest per annum, interest payable semi-annually. 
Second party shall pay said money and notes into said 
above mentioned bank on or before May 25, 1917, 
time being of the essence of this contract. 

IN WITNESS WHEREOF, the parties hereto 
have set their hands the day and year first above writ- 
ten. 

JOHN E. HAMPLE, 
ldkisisy, leaenie, 
ARMOUR & COMPANY, 

By GEORGE B. ROBBINS, 
Second Party. 

The contract was performed according to its pro- 
visions. Before we left the room after signing the 
contract they said they wanted to keep the deal quiet 
and didn’t want anybody to know that they had 
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(Testimony of J. E. Hample.) 
bought an interest or any part of the Stanton outfit. 
[45] 

Mr. Hamilton and I went to supper with Mr. Fred 
Stanton and then he took us to the train. When we 
went down into the lobby we met Mr. Grinnell and he 
asked us if we sold our stock and we told him we 
hadn’t, because Armour’s men told us that they didn’t 
want it known that they were buying. Mr. Grinnell 
said, ‘‘If you left your stock with me, I can sell it for 
$220.00 a share.’’ About that time Fred Stanton 
came in and the thing was dropped and we went to 
supper. I had previously had some correspondence 
with Mr. Grinnell about a piece of land and he had 
introduced himself on Saturday at the hotel and asked 
me if I was still interested in this land, and I told him 
no, I was not. That was my only acquaintance with 
him. I first heard about the option to Grinnell in 
June, 1919, when I met him in Butte. That was the 
first intimation I had about an option. 

On Sunday night when we went out to Mr. Stan- 
ton’s house Mr. Grinnell came to the door. Mr. Stan- 
ton said that Mr. Grinnell was out to see him about 
the trade, and wanted some commission. He said it 
would not amount to anything, and that if he had to 
pay any commission it would come out of him; he had 
planned to cover it from the notes and automobiles 
that he had received, that he was to have, meaning 
the $25,000 note. That is the only time commissions 
were ever referred to. 

The only conversation I had with Mr. O’Hern was 
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(Testimony of J. EK. Hample.) 
in the room the afternoon we signed the contract. Ie 
was 1n the room. 


Upon cross-examination by Mr. POST, the witness 
further testified as follows: 

T have been in the business of buying and selling 
hide and wool in Montana ever since 1879. I have 
also been in the sheep and butchering business. I 
have also been operating in other lines of business. 
T stay at the hotel which Mr. Hamilton owns and my 
room is my office. He has another room in the same 
hotel which is [46] his office. Mr. Hamilton and 
I have both been on the Board of Directors of E. H. 
Stauton & Company since 1915, at least. We received 
an annual report of the company’s business at the end 
of each year. This paper is the report for the year 
1916, which I received in January, 1917. 

(Thereupon said report was marked Defendant’s 
Exhibit 4, for identification.) 

This report shows a surplus of $472,784.00 and that 
the net value of the assets is $1,727,000.00. I had 
received the report when Mr. Stanton was in Butte, 
and we looked for it, but couldn’t find it. I told 
Mr. Stanton that I had given the First National Bank 
a statement for credit purposes, that the stock was 
of the value of $200 a share. JI wanted to come over 
with Mr. Stanton, to look things over. I had told Mr. 
Stanton that I was busy at the time, and didn’t think 
J could get away. 

I sent him a telegram saying that I would be over 
the next day. I don’t remember what else was in the 
telegram. 
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(Testimony of J. HE. Hample.) 

At the time I bought my stock, after I put my money 
into it, it might have been worth $150,000; yes, sir; 
that was January 1, 1906. Mr. Hample, Mr. Hamil- 
ton and Mr. Robertson who was the bookkeeper at 
the plant, kept in close touch with the business until 
about 1911. After 1911 we did not keep in touch with 
it In 1911 we reorganized and increased the capital 
stock to $600,000.00. Mr. Overholt managed it for 
a year or a year and a half. Stanton was not here 
part of the time, but he was in St. Louis sick one 
winter. After Mr. Overholt died, Mr. Stanton took 
charge of it exclusively from 1912 to 1917. Mr. Ham- 
ilton and I came over occasionally, once or twice a 
year. Under Mr. Stanton’s management, the prop- 
erty grew to be worth over a million dollars. Mr. 
Stanton’s salary during that time was $300 a month. 

One of the Stantons said to us Sunday night that 
he [47] thought if we didn’t go away a trade could 
bemade. He said them fellows were talking all right 
that night, and that if we would stay until the next 
day we would be able to do business. 


Upon redirect examination Mr. HAMPLE further 
testified : I received this letter from Mr. Stanton. 

(Thereupon the said letter was admitted in evi- 
dence without objection and marked Plaintiff’s Ex- 
hibit 5.) 
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Plaintiff’s Exhibit No. 5. 
Spokane, Wash., June 14, 1917. 
Messrs. Hample & Hamilton, 
Butte, Montana. 
Gentlemen : 

T have heard several times through diferent sources 
that you gentlemen are some what dissatisfied with 
your deal, Made in selling your stock you had in the 
E. H. 8S. Co. I would advise you not to talk to much 
until you know what you are talking about, you 
should congratulate ourselves on our sale. You are 
very licky and dont know it. I shall probly see you 
before long. 

I remain resp. yours, 
KE. H. STANTON. 


Testimony of J. L. Hamilton, for Plaintiff. 


J. L. HAMILTON, called and sworn as a witness 
on behalf of the plaintiff, testified as follows: 

I am 67 years of age and have lived in Butte, Mon- 
tana, since 1875. I own real estate and a ranch and 
have a hotel there. At the time of the sale of the 
Stanton Company stock, I owned 109614 shares. Mr. 
Hample and I took out the same amount of stock in 
1906 and again in 1912. The company needed money 
in [48] 1912 and Mr. Stanton and we two took 
out equal amounts of stock, and Mr. Stanton owed 
the company $25,000 on his. Mr. Stanton agreed to 
put up the money the same as we did and we supposed 
he had until we got the next statement and saw that 
the company had let Mr. Stanton have the $25,000 
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more; that was the $25,000 note that was released at 
the time of this deal. 

On Saturday, May 19, when we were in Spokane, 
Mr. O’Hern said that Stanton wanted this note re- 
leased and that the old Board of Directors would have 
to do it. He also said that Mr. Stanton wanted the 
automobile. ‘This was about 10 o’clock in the morn- 
ing at the Davenport Hotel. 

When Mr. Hample and I and Mr. Stanton and Fred 
Stanton were out at Mr. Stanton’s residence this 
question was brought up and it is my recollection that 
Fred Stanton drew up a resolution with a pencil and 
paper. I am not sure that we signed it that day. 
It was passed and signed either Sunday night or Mon- 
day. I think the automobile was in the same resolu- 
tion, but I am not sure. I think we said that the 
reason for releasing this was that Mr. Stanton might 
have some commission to pay and Mr. O’Hern told me 
that we could put that In as commission, compensa- 
tion or anything we might think reasonable. He said 
we would have to assign some excuse. 

The first thing I heard about selling the stock was 
on the 16th day of May, 1917, when Mr. Stanton was 
over at Butte. He said he had a good chanee to sell 
and that we might not have another chance. He said 
he had to do a lot of work on the plant and that the 
competition was strong and that the Armour & Com- 
pany or somebody might start on their own hook. 
We talked about the price. I got in about 2 o’clock 
in the afternoon and Hample and Stanton had talked 
before that. I was with them the rest of the after- 
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noon talking it over. He left that evening and I left 
Butte the next day and came over to Spokane with 
Mr. Hample. He did not mention [49] anything 
about an option at that time nor at any other time. 
No one else ever said anything to me about an option 
having been given. The price talked about at Butte 
was $150. 

Fred Stanton met us and took us out to the plant 
where we met Mr. Stanton and looked things over and 
we thought things looked very nice. ‘There was a ma- 
chine drove up and two men got out and Mr. Stanton 
said, ‘‘That is the Armours. Now,”’’ he says, ‘‘Don’t 
say anything to them about the deal, but let me do the 
trading and I will do the very best trade I can, and 
whatever you get I will get.”’ He says, ‘‘T don’t want 
to make a cent off of you and Hample.’’ We went 
out with Mr. Stanton to meet them and were intro- 
duced to them. They were Mr. O’Hern and Mr. Rob- 
bins of the Armour Company. We talked with them 
a while and then they went away and went back to 
town. 

We stayed out to the plant until closing time and 
then went home with Mr. Stanton. Went to his 
house and stayed there that evening and night. We 
talked over the deal with Mr. Stanton and about what 
we could get. I think Mr. Stanton said he probably 
could get about $175.00 a share. He said, “I might 
be able to work them up for a bigger price, but,’’ he 
says, ‘‘I will press them just as hard as I can and 
whatever I get you and Hample will get.’’ <A bigger 
price than $150 a share, I said, ‘‘I won’t take no $150 
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ashare.’’ I think he said he could probably get $175, 
and I think Hample said, ‘‘I would give more than 
that,’’ or ‘‘I would give that,’’ but Stanton says, 
‘‘Whatever I get you and Mr. Hample will get the 
same amount. I don’t want to make one penny off 
of you boys. I will press them as hard as I can.”’ 
The next morning was Saturday morning and after 
breakfast we came down town about 11 o’clock and 
went to the Davenport Hotel. Mr Stanton had gone 
out to the plant early. We met Mr. O’Hern at the 
Davenport Hotel when we first went down there. He 
[50] told me that Mr. Stanton was very unreason- 
able; that he wanted too much. ‘‘He wants a whole 
lot of things that is unreasonable. He wants his note 
cancelled, and he wants an automobile.’’ He says, 
‘Tf you people do come to a deal you can do that, but 
the old board would have to do it,’’ and I says, ‘‘I 
figure that would amount to about $30,000.’ The 
$25,000 note and the one or two automobiles would 
probably amount, I figured, to about $5.00 a share on 
his stock. J do not know that I told O’Hern that. 
That is about all the conversation I had with him. I 
had no other talk with Mr. O’Hern except to talk with 
Mr. Robbins and Mr. O’Hern at the plant when we 
were introduced. Thad no talk with Mr. Robbins. I 
did not mention to either one of them, nor did either 
one of them mention to me anything about the price 
of the stock. I was leaving Mr. Stanton to negotiate 
the sale of my stock and I took no part in it with them 
whatever. I talked with Mr. Robbins and Mr. 


J. L. Hamilton. Bye 


(Testimony of J. L. Hamilton.) 
O’Hern at the plant and to Mr. O’Hern at the hotel 
and these were the only talks I had with them. 

Sunday morning we went out to Mr. Stanton’s 
house and had dinner and after dinner Fred and the 
young lady and Mr. Hample and myself with Mr. 
Stanton came downtown. Mr. Stanton got out at the 
bank. The rest of us rode around town until nearly 
night. Mr. Stanton told us that night they only 
wanted to buy 51% of the stock and he says, ‘“‘I will 
do the best I can and whatever I can do you will get 
too. I won’t sell my stock without they take all of 
yours and Mr. Hample’s.”’ 

We met Mr. Stanton at the hotel Sunday night. 
He said the Armours won’t raise their price to $190. 
“Well,’’ I says, ‘‘I won’t take that.’”’? Mr. Hample 
and I went up to the room at the hotel and talked it 
over. I told him that I was going home to Butte. I 
would not take $190. So I left him. He was going 
to stay. He has some other business. JI went down 
to the hotel and paid my bill and got my grip and 
started out. About the time I [51] got to the door 
either Fred or Mr. Stanton came and says, ‘‘The 
Azimours have agreed to give $200.”’ I says, ‘‘ All 
right, I will stay over,’’ and we got in their machine 
and went out to Mr. Stanton’s house. We stayed out 
at Mr. Stanton’s house again Sunday night and while 
we were there someone came to the door and Mr. 
Stanton talked to him in another room. I under- 
stood that it was Mr. Grinnell. Perhaps Mr. Stanton 
said it was. Anyway, Mr. Stanton said this man 
thought he ought to have some commission and that 
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he was taking care of that, that it wouldn’t cost us 
anything. He did not mention commission at any 
other time. 

We went downtown Monday morning after break- 
fast. Myr. Stanton said the Armour people would 
meet us downtown that morning and fix it up. We 
went down to the hotel and waited a while and then 
called up Mr. Stanton and went out to the plant. 
After we had been there a while Mr. Stanton brought 
us in town and we went up into a room in the hotel 
and Mr. Stanton told Mr. Robbins and Mr. O’Hern 
that we would take $200 for our stock. Someone 
called up Mr. Kizer and Mr. Kizer came over and 
drew up the contract. 

(It was thereupon stipulated that the contract be- 
tween Mr. Hamilton and Armour & Company was 
the same as Plaintiff’s Exhibit 3 except the escrow 
was to be held by the Bank of W. A. Clark & Brother 
instead of the First National Bank, and that the 
clause ‘‘time being the essence of this contract’’ is not 
cKiliti) 

We signed the contract and went to Butte that 
night. 

After signing the contract somebody talked to Mr. 
Hample there in the hotel that evening. Mr. Hample 
told me that it was Mr. Grinnell and that Grinnell 
told him he could get $220 a share for the stock. 

After returning to Butte I deposited my stock in 
the W. A. Clark Bank. I left it there until the 31st 
day of May. At that time Armour & Company had 
not deposited their money and I took the stock out 
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and on the 4th day of June I sent a telegram to 
Armour & Company, of which this a copy. [92] 

(The said telegram was thereupon admitted in 
evidence and marked Plaintiff’s Exhibit 6 and reads 
as follows:) 


Plaintiff’s Exhibit No. 6. 
Butte, June 4, 1917. 
George B. Robbins, 
Chicago, Illinois. 
Your failure by ten days to comply with contract 
releases me, see letter copy sent. 
J. L. HAMILTON. 
The next day I received an answer to the telegram, 
which is Plaintiff’s Exhibit 7, admitted in evidence. 
Said exhibit reads as follows: © 


Plaintiff’s Exhibit No. 7. 


119 chj 234 pm. 58. 
AR US Uds Ills Jun 5 1917 
Jas L Hamilton 
Butte Mont 

Your wire fourth letter not received contract pro- 
vides for payment on or about May twenty-fifth 
therefore tender payment made in accordance with 
terms of contract particularly in view of fact that 
two sundays anda holiday intervened we acted in 
perfect good faith and I again urge you in all fair- 
ness to complete the trade as agreed. 

G. B. ROBBINS. 

After I sent my first telegram I received a telegram 

from Armour & Company. 
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(Said telegram was thereupon admitted in evi- 
denee and marked Plaintiff’s Exhibit 8.) [53] 


Plaintiff’s Exhibit No. 8. 
B72un da 39 
Us Yards Ills 503P June 4 1917 
James L. Hamilton 
Butte Mont. 

Upon my arrival home find through error your 
drafts and notes sent First National instead Clark 
Bank but since turned over to latter We apologize 
for trouble and request you immediately accept and 
deliver stock as per agreement advise, 

GEO. B. ROBBINS. 
437 PM. 

The letter which he sent to Armour & Company of 
date June 4, 1917, is Plaintiff’s Exhibit 9, admitted in 
evidence and marked Plaintiff’s Exhibit 9. 


Plaintiff’s Exhibit No. 9. 
Butte, Montana, June 4, 1917. 
Armour & Co., 
Chicago, Ill. 
Gentlemen: 

On May 22d, 1917, I deposited with the Bank of 
W. A. Clark & Brother of this city, then hundred 
ninety-six and one-third (1096 1/3) shares HE. H. 
Stanton Company Stock, as per contract with your 
Mr. Robbins at Spokane, Washington. Up until the 
elose of the bank to-day, June 2d, Clark’s Bank had 
not received or heard anything from your company. 
I, having complied with my part of the contract, to 
the letter, and your Company having utterly failed, 
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I took the stock out of the bank eight days later than 
the appointed time. I want to sell my stock, but want 
the same price that Mr. Stanton gets for his. I don’t 
want Mr. Stanton to make twenty-five dollars per 
share on my stock. He told Mr. Hample and [54] 
myself that Two Hundred Dollars ($200.00) per 
share was the limit you would give and we were get- 
ting exactly the same as he was. I now find out, 
through Mr. Fred B. Grinnell of Spokane, that he 
had an option from Mr. Stanton on my stock, two 
hundred twenty (220.00) per share, that is, an option 
on five thousand and eighty (5080) shares at that 
price, and your Company was willing to take the said 
stock at said price. Mr. Stanton obtained permis- 
sion to sell my stock by false representations and 
fraud of the worst kind. I am willimg to let your 
Company get this stock if you want it at the price 
you pay for Mr. Stanton’s stock. 
Very truly vours, 
J. L. HAMILTON. 

Before taking my stock out of Clark Brothers’ 
Bank I had legal advice from somebody in the bank. 
He wasn’t a practicing lawyer and didn’t charge for 
it. After getting that advice I took my stock out. 
In the letter of June 4th, Exhibit 9, I said I had 
found out through Fred B. Grinnell & Company that 
an option had been given. J had not talked with Fred 
B. Grinnell upon that subject. I cannot tell at this 
date who did give it to me unless I got it from Mr. 
Bender, who was over here the next day. He was 
one of the cattle buyers for the Stanton Company. 
He was in Butte on the 23d. He told me that it was 
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all over town that we had sold out, and I talked with 
him about an hour, but just what he did tell me, 
or whether he told me anything about that, I cannot 
say. I cannot now remember who gave me that in- 
formation, but I know I got it from some source, and 
I did not get it until after I had left Spokane on the 
21st of May. The first time I ever talked to Fred B. 
Grinnell in my life was in October, I think it was, in 
1919, in Butte. 

After this telegram and letter were sent Mr. Kizer 
came over to Butte as attorney for Armour & Com- 
pany. That was on the 6th day of June. Mr. Kizer 
told me I would have to come through [55]  ac- 
cording to the contract. I told him my attorneys 
advised me not to give it up and he threatened to start 
suit. J told him [ would not agree to dispose of the 
stock, and we signed an agreement that I would not 
dispose of it until I had more definite information. 
He says, ‘‘If you will go to Mr. Currett or Sanders 
I will bet you $20 or $50 that thev will advise you 
that you have got to give that up.’’ He says, ‘‘ All 
you can collect is perhaps some interest for the money 
during the time it wasn’t there.’’ I later employed 
Mr. Sanders and he gave me an opinion on the ques- 
tion. The opinion is Plaintiff’s Exhibit 10, and the 
material portion is as follows: 


Plaintiff’s Exhibit No. 10. 

‘‘With reference to the controversy between you 
and Armour & Company over the contract, which was 
entered into on the 21st day of May, 1917, involving 
the sale by you of 1096 1/3 shares of the capital stock 
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of the E. H. Stanton Company, it appears that the 
original contract provided that Armour & Company 
should pay $48,266.66 and four notes of $44,000.00 
each, bearing interest, into the banking-house of 
W. A. Clark & Bro. ‘on or before May 25, 1917,’ and 
said original contract contained the clause ‘Time is 
of the essence,’ etc., but the date of payment of the 
money and deposit of the notes being somewhat short, 
the contract was altered to read that Armour & Com- 
pany should pay said money and notes into said 
bank on or about May 25, 1917, and the clause with 
reference to time being the essence thereof was 
stricken out. Thereafter, Armour & Company ap- 
parently not closely examining the contract deposited 
the money and notes with the First National Bank, 
where they remained until the fourth day of June, 
when Mr. Davis advised Mr. Johnston, of Clark’s 
Bank that the money and notes were in his posses- 
sion, requesting that Clark’s Bank take them over, 
which Mr. Johnston declined to do, and thereupon 
advised you of his action which you coincided with, 
[56] declining to accept the first cash payment, or 
the notes, Armour & Company is now threatening to 
institute an action to compel you to comply with the 
contract and you desire to be informed as to the 
reasonable prospects of successfully defending the 
suit.’’ 

This opinion simply advises that the only legal 
damages sustained by Mr. Hamilton was interest on 
the amount that was to be paid from the day it was 
paid until it was actually tendered to him. 

Some time after he was there I employed Mr. San- 
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ders and he gave me an opinion on the question. 

‘On June 6, 1917, Mr. Hamilton wrote a letter to 
Don F. Kizer at Spokane, Washington, which said 
letter is Plaintiff’s Exhibit 11, and is as follows: 


Plaintiff’s Exhibit No. 11. 
June 6, 1917. 
Don F. Kizer, 
City. 
Dear Sir: 

In regard to our conversation of to-day in regard 
to the controversy over the contract heretofore en- 
tered into by me with Armour & Co., for the pur- 
chase by them of my holdings in the E. H. Stanton 
Co., of Spokane, Washington, I agree to give you a 
definite answer before June 16, 1917, and will not 
transfer said stoek in the meanwhile to anyone except 
Armour & Co., and will not transfer it for at least 
four or five days thereafter, so that you may have 
an opportunity to commence suit against me for the 
enforcement of the contraet, if your elient desires. 

J.L. HAMILTON. [57] 

T got the Sanders opinion on either June 19th or 
20th. It is dated the 18th and I paid for it on the 
22d, as it appears from my check. 

On June 14, 1917, Mr. Hamilton wrote a letter to 
Don F. Kizer, of Spokane, Washington, which is 
admitted in evidence and marked Plaintiff’s Exhibit 
12, and is as follows: 
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Plaintiff’s Exhibit No. 12. 
Butte, Mont., June 14, 1917. 
Don F. Kizer, 
Spokane, Washington. 
Dear Sir: 

My attorney advises me not to deliver the stock to 
Armour & Co., as they failed to live up to their part 
of the contract and for other reasons. He thinks the 
Court will say that ten days was not a reasonable 
time in which to comply with the delivery, as that 
was neglect in letting the notes and draft lay in 
another bank in the City of eight days. 

Some of the points I told my attorney were: The 
cashier of Clark’s Bank had my phone number to 
call me when the notes and draft reached the bank; I 
was in the City every day except one from May 25th 
until June 4th and no messenger called on me to in- 
form me that the notes and draft were in the First 
National Bank, until June Ist. On June 4th the 
notes and draft were taken to Clark’s Bank. I also 
told him J thought there was a conspiracy between 
Armour & Co. and Mr. Stanton to buy my stock for 
considerable less money than Mr. Stanton was to get 
for his; that Mr. O’Hern assured me that Mr. Stan- 
ton would not get more than Five ($5.00) Dollars 
per share more, as he, Mr. Stanton was to pay a com- 
mission. I waived the point; that Mr. O’Herron 
said, they (Mr. O’Herron and Mr. Robbins) had 
packed their trunks and would leave that night, and 
if we did not sign up, the deal [58] was off. Also 
that the erasing of the clause in the contract was sim- 
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ply to give Armour & Co. sufficient time to get their 
papers here. 

Armour & Co. need not be in a rush to bring suit, 
for I will give them a contract that I will not dis- 
pose of my stock to anyone else for three months 
and will inform them thirty days before I dispose of 
it, and they can buy it from me as cheap as they did 
from Mr. Stanton. I want them to get the stock if 
they want it and will not sell it to any of their com- 
petitors. If I don’t sell to them, I will be their 
partner 

I was informed that Mi. Good wanted an option 
on the Overholt stock at Two Hundred ($200.00) 
Dollars, He is with Wilson & Co. I suppose Ar- 
mour & Co. will not want to buy that stock for a year 
as Mr. Stanton has that time to deliver itto them. If 
that is not the case, you know where the stock is. 

Yours very truly, 
J. L. HAMILTON. 


When Mr. Kizer came to Butte the second time 
I signed an agreement with him which is Plaintiff’s 
Exhibit 13. 

The contract was made the 18th day of June be- 
tween Armour & Company of one part and Hamil- 
ton of the other; recited that Armour & Company 
were about to institute an action against Hamilton 
for the specific performance of a written contract be- 
tween the same parties, dated May 21st, 1917, for the 
sale by the second party to the first party of 1096 1/3 
shares of the capital stock of the Stanton Company 
and that it is the desire of the parties to obviate the 
necessity of an injunction restraining the second 
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party from transferring the stock during the pen- 
dency of the action, and it is therefore agreed that 
the second party shall deposit said stock in the bank 
of W. A. Clark and Brother to be [59] held there 
pending the final determination of the suit and that 
neither said deposit nor the execution of this instru- 
ment shall be construed as a waiver of any defenses. 

On the 22d day of June, 1917, we signed another 
agreement providing that I was to deposit the stock 
in the Clark Brothers Bank, to be held there for six 
months and if the suit was not terminated by that 
time to remain there for four months in addition. 
Armour & Co. were to deposit a draft for the pur- 
chase price of the stock and four notes, to be held 
during the pendency of the action. 

This agreement is Plaintiff’s Exhibit 14. After- 
wards, on the 22d or 23d day of June, my stock was 
delivered to Armour & Co. and they gave me a check 
and the notes for it. 

My bank-book shows that the check for this 10961 
shares was deposited on the 25th of June and the 
notes were delivered to me at the same time. The 
25th of June was a Monday. I have one note that 
has not been paid off. I left the others home in the 
First National Bank of Butte. They are put there 
for security. This is one of the original notes, which 
reads as follows: 
$44,000. Chicago, May 25th, 1917. 

On May 25th, 1920, after date Armour & Company 
promises to pay to the order of James L. Hamilton, 
$44,000 at the Continental & Commercial Bank in 
Chicago, Illinois, value received, with interest at the 
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rate of five per cent per annum, payable semi-annu- 
ally. 
(Signed) ARMOUR & COMPANY. 
By FREDERICK W. DROWLE and 
CARL HAZARD, 
Assistant Treasurer. 

Due May 25th, 1920. 

They paid me $278.38 as interest. I delivered up 
this stock and took these notes and this check, because 
Mr. Sanders told me I had no chance to beat a suit 
and Mr. Kizer threatened to bring suit pretty near 
every day. [60] 

The COURT.—Those notes and consideration for 
the second transfer was the same as the first? 

Mr. GRAVES.—I will ask him about that. 

(. All of these notes are lke this one that was in- 

troduced in evidence under date of May 25th? 

A. Yes, sir. 

Q. The same amount as called for by the original 
contract? A. Yes, sir. 

Q. Do you know whether these notes and this check 
are the same ones that they had by mistake deposited 
in the First National Bank instead of in the bank 
of W. A. Clark & Company? 

A. Yes, sir; the notes was—they tendered the 
money, but not the check, cash, but the note is exactly 
the same as the one that they tendered to me some 
time previously. 


Upon cross-examination by Mr. POST, the wit- 
ness further testified as follows: 
I own thiee of four pieces of real estate in Butte, 
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I also own a grocery-store, a hotel and a ranch. 

I saw the statement which Mr. Hample got from 
Armour & Co. in 1917. 

Mr. Stanton seemed to be downhearted and de- 
pressed and said that they would have to spend a lot 
of money repairing the slaughter-house, and compe- 
tition was very strong and that if he didn’t sell now 
that they might never get another chance. 

I testified in the Grinnell case that I sent Mr. Stan- 
ton a telegram and told him not to sell as I was com- 
ing over. That J would take the train the next night 
for Spokane. 

We talked at various times with Mr. Stanton about 
the price at which this stock should be sold. I know 
that when we [61] were talking about $190 a share 
I told him I wouldn’t take less than $200, and we 
fixed the price of our stock at $200. 

The statements were sent to Mr. Hample, but I am 
in his office most of the time. His office is in my 
building. 

The first time I saw Mi. O’Hern was on Friday 
and the next time I talked to him was on Saturday. 
IT asked Mr. O’Hern how Stanton and he were pro- 
gressing with the trade and he said Stanton was un- 
reasonable and wanted a lot of things; he wants that 
note cancelled and two automobiles and is very un- 
reasonable. He says, ‘‘If you people come to an 
agreement you can cancel that note.’’ I thought it 
was strange that they were willing to give him about 
$30,000.00. And I figured out that that would be 
about $5.00 a share more than the $200 a share. I 
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just figured it up in my head. I don’t know how 
much it would be. JI know it would be more than that. 
And then he spoke about we could assign a reason as 
a matter of commission to be paid. I might have told 
Mr. O’Hern that I wouldn’t take less than $200; I 
know I told Mr. Stanton I wouldn’t, and I may have 
told O’Hern I wouldn’t. O’Hern did not say to me 
what Stanton was asking for the stock. He just 
said he was unreasonable and nothing was said be- 
tween O’Hern and me as to the price of the stock, no 
talk about $200 a share. He did not tell we what 
Stanton was demanding for his stock. He never said 
a word about guaranteeing the bills receivable, or 
anything of that sort. Stanton said nothing to me 
about it at all. He never said a word to me about 
guaranteeing that Stanton would never go back into 
the meat business. 

I know this resolution in regard to the note was 
drawn up at Stanton’s house Sunday night, and I may 
have signed it there. Iwas in Spokane on the 8th day 
of June; four days after I wrote this letter to Ar- 
mours. [ didn’t see Mr. Stanton or Mr. Kizer while 
I was there, and I didn’t try to Jocate them. [62] 

On June 25th, I made a deposit in the bank of 
$49,192.27, that includes the forty-three thousand and 
odd dollars on account of this stock, and at the same 
time they also gave me either a check or a draft on 
account of the Overholt stock. That check was sent 
to Kidder & Peabody Company in Boston. They are 
stock brokers and JI had been investing in stocks 
through them. My statement through them shows an 


J. L. Hamilton. 71 


(Testimony of J. L. Hamilton.) 

item of Armour & Company, $34,133.33. I got that 
check about the same time as I got the check for 
$43,000. It might have been a day or two after or 
before, or it might have been at the same time, I 
can’t remember. When I referred to the Overholt 
stock in my letter to Mr. Kizer I must have known 
about the contract Mx. Stanton had with the Armour 
& Company. Somebody had told me about it, but 1 
don’t know who it was or when. 

I got some other notes from Armour & Company 
which I have in my possession for them here in addi- 
tion to the notes for the 109614 shares. One of these 
notes read in evidence is as follows: 

‘* $34,000. Chicago, June 21, 1917. 

On June 21st, 1920, after date Armour & Company 
promises to pay to the order of James L. Hamilton 
$34,000 at the Continental & Commercial National 
Bank of Chicago, value received, with interest at five 
per cent per annum, payable semi-annually. 

(Signed) ARMOUR & COMPANY. 
By FREDERICK W. COWELL, 
Treasurer. 
By CHARLES E. HAZARD, 
Assistant Treasurer.’’ 

I never asked Kizer any price for the Overholt 
stock. I did not refuse to sell the 10961, shares unless 
he bought the Overholt stock also for Armour. TI did 
not contend that I would not sell one bunch unless 
I sold the other. I didn’t care whether I sold the 773 
Overholt stock or not, but I knew I had to give up the 
other stock. Armour paid me by draft about $34,000 
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on account of the Overholt stock. That was deposited 
with Kidder & Peabody Company in Boston. T have 
their statement. (Itis [63] produced.) It shows 
Armour & Company’s draft for $34,133.33 on June 
2d. I mailed it to them. It may have been some 
days after I got it. I do not know how long. I do 
not say positively I did not get the draft for $34,133.- 
33 the same date as the $43,000 virvk. I got it about 
that time. It might have been a day or two before, or 
it might have been after. I donot remember whether 
I turned over both bunches of stock at the same time 
or not. 


On redirect examination the witness further testi- 
fied: 

This check of Armour & Company’s was number 
06077, dated June 19 for $34,133.33 on the National 
City Bank, New York City. I mailed it to Kidder & 
Peabody on June 26th. The original notes were 
turned over to me, according to my memorandum, on 
June 23. I listed the notes. These are the notes for 
the 10961/, shares. 

Q. Did you also make a memorandum as to the date 
these original notes were turned over to you? 

A. Yes, sir. 

Q. What date was that? A. June 23d. 

Q. You listed the notes, did you? A. Yes, sir. 

Mr. POST.—That is the note you have referred to 
in relation to the 1096 shares ? A. Yes, sir. 

Q. Have you got a memorandum as to when the 
notes were turned over to you? A. No, sir. 
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Q. You haven’t any memorandum of that? 
A. No, I haven’t. I didn’t keep any. [64] 
Q. Is that the only book you kept? A. Yes, sir. 


Testimony of William Huntley, for Plaintiff. 

WILLIAM HUNTLEY, called and sworn as a wit- 
ness on behalf of the plaintiff, testified as follows: 

I owned 100 shares of stock in the E. H. Stanton 
Co. About two months after they bought Mr. Stan- 
ton’s stock I sold mine for $220. 

Mr. Post, attorney for the defendant, objected upon 
the ground that it was not material and does not make 
any difference what other people received for their 
stock. 

The COURT.—The only question in my mind is 
whether it is not anticipating a defense. As I say, I 
think it will ultimately become material at some stage 
of the trial. He may answer the question. 


Testimony of H. A. Roberts, for Plaintiff. 

H. A. ROBERTS, called and sworn as a witness on 
behalf of the plaintiff, testified as follows: 

I was bookkeeper and secretary-treasurer for the 
E. H. Stanton Co. The general ledger shows that a 
note for $25,000 was given by HK. H. Stanton to the 
K. H. Stanton Co. on May 18, 1912, and that that note 
was cancelled by an entry made under date of May 
21, 1917, and charged to Administration Expense. 

Upon cross-examination by Mr. POST, the witness 
further testified: 

At the time I made that entry I had the resolution 
that had been passed by the Board of Directors. 
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They were in the minute-book of the company at that 
time. [65] 

(Thereupon a certified copy of said minutes were 
introduced in evidence and marked Plaintiff’s Ex- 
hibit 15.) 

Plaintiff’s Exhibit No. 15. 


‘“‘As an additional compensation for services ren- 
dered to EK. H. Stanton Co. since 1905, the Secretary- 
Treasurer is hereby authorized to cancel and return 
to EK. H. Stanton his promissory note dated March 
19, 1912, due on demand in amount of $25,000.00, 
made payable to E. H. Stanton Co. An entry credit- 
ing Bills Receivable and charging Administrative 
Expense is hereby authorized. 


Testimony of F. M. Rothrock, for Plaintiff. 


KF. M. ROTHROCK, called and sworn as a witness 
on behalf of the plaintiff, testified as follows, upon 
direct examination: 

At the time of the sale of the EK. H. Stanton Co. 
stock to Armour & Company I owned 100 shares of 
the stock of EK. H. Stanton Company. About the Ist 
of the followmg September I sold it to Armour & 
Company. 

Q. What price did you receive from Armour & 
Company ? 

Mr. POST.—I object as immaterial at this time. 

The COURT.—He may answer. 

A. $250.00 per share. 


J. L. Hamilton. AD 


Testimony of E. H. Stanton, for Plaintiff. 


E. H. STANTON, called and sworn as a witness on 
behalf of the plaintiff, testified as follows: 

T am the defendant. I sold the stock of T. J. Arm- 
strong to Armour & Company. 

Thereupon the plaintiff rested and the defendant 
introduced evidence as follows: [66] 


DEFENDANT'S EVIDENCE. 


Deposition of John E, O’Hern, for Defendant. 

The deposition of JOHN E. O’HERN was read in 
evidence by the defendant and is as follows, upon 
direct examination: 

Tam the general superintendent of all of Armour &. 
Company’s plants and was such in 1917. In May, 
1917, I was at Excelsior Springs and was instructed to 
go out to Spokane and look over the Stanton & Com- 
pany plant with Mi. Robbins, vice-president of 
Armour & Company. My. White told me that I 
would mect Mr. Robbins there and would report to 
Mr. Robbins as to my estimate on the value. I under- 
stood there was an option on the plant. 

On meeting Mr. Robbins we met Mr. Irvine, who in 
turn introduced us to Mr. Grinnell, and the four of 
us went out to see Mr. Stanton. I looked over the 
plant for a period of two or three days, during which 
time we had various conferences with Mr. Stanton 
asking for information. At the conclusion of that 
time Mr. Robbins told Mr. Stanton that we were not 
in a position to pay cash for the plant and also told 
him there was some book accounts we would have to 
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know more about and would have to have a guarantee 
as to the reliability of these accounts, and suggested 
that we make an inventory and take the stock at in- 
ventory value. My. Stanton objected to that and said 
he did not want to sell that way, and the conferences 
finally wound up by Mr. Robbins stating that under 
the circumstances he was not prepared to buy. 

A further conference that I had with Mr. Stanton 
indicated that Mr. Stanton was willing to sell and I 
believe that Mr. Robbins had some more conferences 
with him in regard to prices. [67] 

Mr. Stanton went over to Butte or some place to 
see Mr. Hamilton and Mr. Hample. He came back 
in the morning, but we did not see him until after- 
noon, and he advised us that while he had heard these 
men were willing to sell, he heard later that they did 
not want to sell, but would be in personally. I saw 
Mr. Hample and Mr. Hamilton a day or two later. 
{ cannot say what date this was closer than the second 
week in May. 

Mr. Hample and Mr. Hamilton came to me one 
evening in the hotel and said they understood I was 
there to purchase the stock. I told them Mr. Robbins 
was negotiating and I was just inspecting the plant. 
There seemed to be some feeling between them and 
Mr. Stanton. They were together, but Mr. Hamilton 
did most of the talking. They said they did not give 
anybody any authority to sell their stock, and if the 
stock was sold they were going to sell it themselves. 

Mr. GRAVES.—I would suggest we know who said 
it. 
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The WITNESS.—Mr. Hamilton and Mr. Hemple 
were doing the talking, but Mr. Hamilton was doing 
most of the talking. 

Mr. KIZER.—Q. They were together, were they? 

A. They were together at this first conference, and 
they indicated that they had not given anybody any 
authority to sell their stock, and if the stock was sold 
they were going to sell it themselves; said they would 
like to sell direct to Armour & Company, and I said 
T did not see any objection to that, although the mat- 
ter was being handled by Mr. Robbins, and that I 
would speak to him about it. I said, ‘‘In the mean- 
time, you folks had better set a price on it so I can 
talk to him intelligently onit.’’ They started asking 
a price—I think, although I am not certain about it, 
somewhere around $250 a share, and I told them that 
we could not consider anything like that, that I was 
told [68] by Mr. Robbins he had an option on the 
stock to buy it at $220 a share, and they said they had 
given no authority to anybody to sell their stock at 
$220 ashare. I said, ‘‘ All right, I just wanted to ask 
you before I say Mr. Robbins, what you want for 
your stock?’ They got talking around, trading 
around—not necessarily trading, but discussing the 
value of the stock. I told them I was not satisfied 
the stock was worth the values they were setting on it. 
There was some assets there that might be of some 
value in addition to the stock. My notion of the stock 
was that it was not worth it. Of course, the usual 
trading, discussion that would ensue. I finally left 
them, when they had come down to about $220, and I 


78 EH. H. Stanton vs. 


(Deposition of John E. O’Hern.) 

told them I would take the matter up with Mr. Rob- 
bins. Mr. Robbins advised me that he had no objec- 
tion to trading direct with them at all, but as far as 
price was concerned, why, to go further with them 
aud see what I could do. They came around, wanted 
to sell their stoeck—pardon me, I had better go back a 
little further. 

Mr. Robbins indicated, however, that he was not 
going to buy Hamilton’s and Hample’s stock without 
getting Stanton’s stock, or somebody’s stock suffi- 
cient to get a majority interest in this company. I 
advised them of that when I went back and told them 
that Mr. Robbins would deal with them direct if they 
would agree on price, and they said they were willing 
to sell if they could agree on price, and I told them 
that Mr. Robbins was not going to buy Stanton’s stock 
by itself, or their stock by itself. My suggestion was 
that the three of them get together as to whether they 
were going to sell or not, and then we would deal with 
each one individually as to their stock. They ad- 
vised me that they had some conferences with Mr. 
Stanton, and I think we had two or three conferences 
in the period intervening. They came back a day or 
so before the deal was finally closed and said to me 
they were willing to sell their stock for $200 a share 
provided [69] Stanton got no more for his stock 
than they got for theirs; and I advised them that there 
was some features in connection with this deal that I 
wanted cleared up. Mr. Robbins had indicated in a 
conversation that I had with him that he was not 
going to buy this stock without some guaranty that 
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the book accounts—that was usual in buying stock— 
that those book accounts be guaranteed. There was 
hook accounts amounting to over $350,000 there, that 
we wanted some guarantee on them, and asked them 
if thev were willing to guarantee it. They said no, 
absolutely, they would not. I told them we also 
wanted that Mr. Stanton would not go into business 
in the immediate vicinity for a limited period of time, 
and if they would guarantee that he would not do it. 
They said they would have nothing to do with that; 
wouldn’t do that. We told them we wanted Mr. Stan- 
ton’s services for a period of from three to six months, 
possibly constantly, and for at least a year in an ad- 
visory capacity, or subject to our call if we needed it. 
I asked them how they felt about that, and they said 
they would not assume any responsibility for that. 
We told them we felt it was necessary to have Mr. 
Stanton stay with us for that period of time, that we 
were entire strangers in that community; that his 
knowledge of the plant and local organization, cus- 
tomers, distribution of its products, the marketing of 
its products, and the buying of his livestock, as well as 
his acquaintance among the livestock buyers was con- 
siderable of an asset; acquaintance among the live- 
stock buyers was a larger asset in the Spokane plant 
than it would be in ordinary plants where we buy 
direct on the market. He was then buying direct 
from the producer. We also told them that in the 
meantime I had learned that there was a dispute about 
some commission on an option that we had when we 
came there, and that there was an argument about 
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that. They said, ‘‘We didn’t known anything about 
it, we won’t pay any commission on any option; we 
had no authority to make any, and [70] we won’t 
assume any responsibility on it.”? ‘‘Well,” I said, 
‘under those circumstances, I am going to be candid 
with you. If we buy this plant from Stanton, we are 
going to pay him more money for those features. 
We are not going to buy the plant—at least Mr. Rob- 
bins advises me he will not, unless those features are 
taken into consideration.’’ They asked me then how 
much more Stanton would get for his stock, and I told 
them that was a question we would have to consider 
personal. In the first place, I did not know, whilst 
Mr. Robbins had expresses an opinion as to what he 
would do in the matter; that we had come to no con- 
clusion with Mr. Stanton, and we did not know just 
where we would get at that, but anyway it was a mat- 
ter I wanted to be frank with them and tell them they 
were not going to get the price Mr. Stanton would, or 
we would not purchase from Mr. Stanton unless we 
got an agreement from him that he would guarantee 
these accommts and accede to these other features Mr. 
Robbins had indicated. 

During this interval I had been inspecting the 
plant, estimating the stocks, looking over the property 
and forming estimates on property and real estate, 
and we had an accounting man go through the books, 
and M1. Robbins and Mv. Scribner and myself were 
in conference a couple of times a day, or at least, 
every evening, analyzing the result of Mr. Seribner’s 
and my investigation. 
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Mr. Stanton was holding off for what I thought was 
excessive prices for the features we were asking for, 
such as a guaranty of the book accounts and the other 
features. He finally agreed that in the event the deal 
was made he would assume all responsibility for the 
book accounts; he would stay with us, subject to call 
for a year, and stay two or three months longer on the 
plant every day we desired. [71] 

Q. Was there anything in the agreement about his 
staying out of this field of endeavor for a while? 

A. Yes, I spoke to him about that. He said there 
was no danger of him going into that business. He 
said, ‘‘I am selling out to get out. J have never been 
more successful in my life than I have been in the last 
two or three years, and I don’t want to stay in this 
business, and prices are high and I don’t know of any 
better time to get out than now. I will be candid with 
you and say that I would not sell out if I saw any 
prospects of continuing this business with my son 
taking ahold of it. But,’’ he said, ‘‘he did not seem 
to be inclined to it,’? and he had been hammering 
away on it for a number of years, and he felt that he 
ought to take a rest, and he could not leave the plant 
and do that. He said he would be willing to guar- 
antee that because he was going out of the business 
for that reason. 

From the conferences I had with Mr. Stanton I had 
reported to Mr. Robbins that I thought we would not 
have much trouble in getting together with Mr. Stan- 
ton. Mr. Stanton had indicated that he wanted a price 
that was in excess of the option price, but that I had 
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shown him how ridiculous it would be for Mr. Rob- 
bins to make any deal and to go back to Chicago and 
pay any price that would be in excess of the option 
price that was originally agreed upon. Finally Stan- 
ton says, ‘‘I will tell you what you do,’’ he said. ‘‘I 
don’t think we will have any trouble trading. There 
are some few things we can give and take on. You 
fellows are on the square. We will be able to trade.”’ 
So I reported that to Mr. Robbins. My. Robbins said, 
‘All right, see the other fellows and see what they 
want to do.”’ 

The WITNESS.—I know they came in one morn- 
ing, Mr. Hample and Mr. Hamilton. I know they 
‘ame in in the morning, accompanied by Mr. Stanton 
I believe. They said, ‘‘Well we are [72] ready to 
close up this deal; we will sell for two hundred, as 
we have been discussing.”’ I said, ‘‘ All right. . Mr. 
Robbins handles that part of it; you will have to go up 
and see him.’’ So I brought them up. In the mean- 
time I telephoned Mr. Robbins. Well, I sent for Mr. 
Scribner, that they were down here and were willing 
to close up the deal and sell. He was up in his room. 
So that when they went up to the room the conversa- 
tion from that time on was between Mr. Robbins and 
Mr. Hamilton and Hample and Stanton. 

When I went to the room, Mr. Robbins was there; 
Mr. Hample, Mr. Stanton, and Mr. Hamilton accom- 
panied me. Mr. Seribner came in later. JI am not 
certain that Mr. Stanton was not there part of the 
time. After Mr. Hample and Mr. Hamilton had ex- 
pressed their willingness to sell for $200 a share, Mr. 
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Robbins said, ‘‘All right; there is nothing else to do 
but draw up the contract,’’ and he said, ‘‘ Your attor- 
ney will suit us’’—Mr. Kaizer. 

We waited, visited around awhile until Mr. Kaizer 
came over. He came over and got the terms of agree- 
ment and went back to his office and drew it up. I 
think it took maybe half to three-quarters of an hour 
or maybe longer while he was away, and we were 
visiting during that time. The contract, when 
brought back, was correct, I think, with the exception 
of one or two lines or one or two phrases that were 
eliminated, if I am not mistaken, because they had 
been discussing it pretty thoroughly and they were 
pretty well agreed upon what to do. I believe I sug- 
gested that maybe possibly on account of the mails 
that the date on which the stock was to be delivered 
at the bank,—we might not be able to meet it exactly, 
and that they had better extend that date, or some- 
thing to that effect. I don’t know whether that was 
actually made a part of the contract or not. 

Then the agreements were all signed, and the sug- 
gestion was made that the stocks could not be de- 
posited in the bank, and that the checks would come 
forward, and Mr. Hamilton handed the [73] stock 
over—oftered it to Mr. Robbins, and says, ‘‘ You might 
as Well take the stock with you.’’ Mr. Robbins said, 
“No, as a matter of business, you deposit it in the 
bank.’’ Hamilton said he was willing to leave it with 
Mr. Robbins— 

Mr. GRAVES.—I think that is unnecessary. He 
did deposit it in the bank. 
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The WITNESS.—Yes. When that was concluded 
I remember a remark that Mr. Stanton made. He 
said, ‘‘Now, you fellows get out of here. I have got to 
make my deal.”’ 

Mr. KIZER.—Q. That is, he said that to Hample 
and Hamilton? 

A. To Mr. Hample and Hamilton. Everybody 
laughed and shook hands, and they went out. 

Q. Then did you make your deal with Mr. Stanton 
after they went out? AS Vesesine 

Q. At the time they went out had there been a defi- 
nite price agreed upon with Stanton for his stock 
and for the other considerations that he was giving? 

A. There had been no definite price agreed upon. 
There was a trade being made on it. We were ap- 
parently close together. 

Q. At that time what was he hanging out for? 

A. He was hanging out fora round sum. He had 
mentioned a hundred thousand dollars. He had men- 
tioned some other considerations. 

Q. The question I was asking, Mr. O’Hern, was he 
holding out for this hundred thousand dollars in 
addition to the set price for his stock ? 

A. At this time I can’t say whether—yes, in addi- 
tion to stock, but I can’t say at this time whether that 
was in addition to $200 or $220 a share for his stock. 
He knew what these other men were getting, and I 
had impressed on him at that time, before he came 
into the conference, that there was no use agreeing 
to deal unless he could go within the figures that Mr. 
[74] Robbins had mentioned to me, which was that 
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he would not go beyond the option price—the aggre- 
gate option price for this stock. 

Q. Then I take it that after Mr. Hample and Mr. 
Hamilton went out of the room you proceeded to 
dicker for his stock? A. Yes, sir. 

Q. Just detail the course of those negotiations. 

A. Well, the same features incidental to a contract 
were then discussed in a preliminary way with Mr. 
Stanton, particularly with reference to his staying 
with us in business, staying with us or being subject 
to call for a certain period of time, and for the use 
of his services during that time. With reference to 
the book accounts, the guaranteeing of them, he made 
a little objection to that, but Mr. Robbins pointed out 
to him that we knew nothing about the customers or 
his trade at all, and that we would insist on that; 
that there was too much on the books there for the 
small concern it was to think of taking a business 
over without knowing more about them, and they 
would not assume that responsibility. That was 
finally agreed upon. 

In the trading, as it resulted, Mr. Stanton held out 
for the fact that he was not getting what he felt he 
ought to get. He suggested that this stock, some of 
this stock, should be bought cheaper, he thought, and 
Mr. Robbins said, ‘‘ All right, if you can buy some 
of this stock cheaper, anything you get in addition 
to that we will take it off vour hands at $220 a share.’’ 
There was an automobile that figures were traded up 
and down for, and finally there was an automobile 
that entered into it that Mr. Stanton wanted for his 
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son, which Mi. Robbins finally agreed with him that 
he could have. 

(By Mr. KIZER.) 

Q. That is an automobile which belonged to the 
plant? [75] 

A. Yes. I think Mr. Robbins pointed out to him 
that there was a liability there, his personal account 
which was a feature. That was a company account 
which the directors had given him. That was an 
asset to him. That was something he had received 
that belonged to the company. 

There was considerable trading, and they finally 
wound up and the figures agreed upon in there 
(indicating contract). 

A. $576,400. Mr. Stanton was asking for more, 
but Myr. Robbins said it would be ridiculous to con- 
sider, that it would put him in a very ridiculous posi- 
tion to go back home and tell those people that he 
paid a larger price than the option originally called 
for. 

Q. Mr. O’Hern, when was it you first saw Hample 
and Hamilton with reference to the date of signing 
the contract? Now, let me refresh your recollection 
if it will help any. You seem to be in some doubt 
aboutit. Isn’t it a fact that on the morning this con- 
tract was signed Mr. Stanton brought them to your 
room and introduced them to you? 

A. Oh, absolutely not. I had met those gentlemen 
a week before that. I believe you have reference to 
Mr. Robbins. 
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Upon cross-examination, the witness further testi- 
fied as follows: 

There was no provision placed in the contract in 
regard to Mr. Stanton’s agreement to give us his 
services so long as we should need them, for the 
reason that he had given us his word that he would 
do this and if later he decided he did not want to give 
his best efforts we had no way of making him do so 
whether it was in a written contract or not. In other 
words, if he was not willing to stay a contract would 
~ not hold him. 

It appeared that the automobile which we let Mr. 
Stanton keep was one that had been used personally 
by Fred, and Mr. Stanton wished him to have it and 
we agreed that they would keep it. I am not certain 
whether a bill of sale was given or not. [76] 

We put in the additional agreement that we were 
to pay Mr. Stanton $220 for more stock if he could 
get it because Mr. Stanton was demanding more than 
we were willing to pay. I told Mr. Hample and Mr. 
Hamilton that Mr. Stanton wouldn’t sell his stock 
without somebody taking care of his commission and 
asked them if they were going to and they said no, 
that they had nothing to do with that; that Mr. Stan- 
ton could not sell their stock; that if they traded 
they would trade direct and that Stanton had no 
right to give an option. They talked about prices 
in excess of $220 and I told them it was ridiculous 
to pay above that and that the book accounts did not 
show the stock worth above that amount. 
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Q. No, I am asking about you, not about Mr. Rob- 
bins now. 

A. All right; absolutely not. JI had met them all 
a week ahead of that. 

The witness further testified that he met them in 
the hotel lobby, that he was uncertain whether Mr. 
Stanton or Mr. Kamareth introduced them to him or 
whether they introduced themselves; that he knew of 
the option and knew how many shares were stated in 
it, but that he did not now recall the number. He 
further testified that he checked up on the list of 
stockholders and that he assumed at first that Stanton 
owned the stock ; that he was then informed to the con- 
trary by Mr. Robbins; that afterwards he asked Mr. 
Stanton about it and that Stanton told him that a 
couple of partners of his who had originally been in 
business with him owned the stock, and he mentioned 
that he had no doubt that there would not be any 
trouble about selling their stock, that they were will- 
ing to sell. 

The witness further testified that subsequently they 
bought all the outstanding stock of the Stanton Com- 
pany, but that he does not know the price paid for it, 
as he did not himself complete the deal; that he had 
not looked into the books to see the total investment 
for that stock and could say nothing about it. Stanton 
had told the witness that Hample and Hamilton were 
coming to town; that between that time and the time 
they signed the contract Mr. Stanton talked to the wit- 
ness about it; told the witness he was negotiating with 
them; did not tell [77] him what information he 
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was giving them, that is to say, what information he 
was giving them concerning the deal between him 
and the Armours. Te did not negotiate with them 
in Mr. Stanton’s presence except at the time they 
signed the contract. They did not appear to be espe- 
cially interested in what he was getting. They did 
not refer to the matter again after the talk in which 
he had told them that Armours was going to pay 
Stanton more than the others. He informed them 
two or three days before the deal was finally made 
that he would not deal with them on the basis he had 
dealt with Stanton. He did not tell them that 
anybody in the company was getting more than they 
were getting, did not tell them that everybody in the 
company was getting more than they were getting; 
he could not—did not know it; did not tell them that 
they were going to agree with Stanton to pay every- 
body in the company more than they were paid; did 
not tell them this after he found it out; did not put 
in anything about Stanton staying out at the plant 
for two or three months because they just took his 
word for it; did not have any separate contract with 
him for that; had no other writing with Stanton 
except the contract in evidence. Leaving it out of 
the contract was not discussed. Stanton said that 
night he would do it willingly without a contract and 
that if he was not willing a contract would not hold 
him. Mr. Nizer made no suggestion of putting it in; 
talked with Mr. Robbins about it. 


The witness further testified as follows: 
Q. Now, do you mean to tell us that you went on 
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and closed up your contract with Hamilton and 
Hample without knowing whether you were going to 
be able to close with Stanton and what the terms with 
Stanton would be? 

A. Yesandno. Mr. Stanton and myself had come 
to an understanding. We were not very far apart. 
Mr. Stanton’s last word to me was, ‘‘You know what 
T want and I know what you are willing to give. Now, 
we will be able to fix this up if [78] these other 
fellows want to sell their stock.”’ 

@. At that time you knew you were willing to pay 
and were going to agree with Stanton to pay $220 
a share for all stock that he could get hold of no mat- 
ter what it cost him? A. When and what time? 

Q. At the time you told that to Hamilton and 
Hample. A. I don’t know that. 

Q. What? 

A. I don’t know that. We told him that he—I am 
not certain whether that was agreed to before or 
after. 

Q. How long after you signed your contract with 
them did you sign up with Stanton ? 

A. About two or three hours; the meeting was con- 
tinuous. I think we went out to lunch in the inter- 
val, or something like that, while the attorneys were 
drawing up the papers. — 

The witness further testified that amongst the notes 
payable was an item due by Stanton to the company 
for $25,000. The old directors of the Stanton Com- 
pany voted to release him from it, to cancel it. The 
witness didn’t recall if he knew it was being done, 


J. L. Heamaltton. 91 


(Deposition of John E. O’Hern.) 
but did know Mr. Robbins told him about it and told 
him it was an asset of the company, one of the fea- 
tures that entered into the trade. 

The witness further testified as follows: 

Q. Do you mean to say that they canceled that note 
without consulting you about it when you were so very 
anxious to have all the accounts and notes receivable 
guaranteed ? 

A. This meeting was held subsequent to the trade, 
as I recall. 

@. Where was it held? 

A. I don’t know; my impression is it was held sub- 
sequent to any trade. [79] 

Q. Then if it was held subsequent to the trade, you 
agreed to it, did you? 

A. I don’t know. I didn’t know anything about 
is as near as I can recollect right now. 

The witness afterwards said that he meant the 
meeting was held previous to the trade. His testi- 
mony then proceeded: 

Q. How long previous to the trade? 

A. I don’t know. 

Q. Were you cognizant of the fact that the meeting 
was to be held and what was to be done, and its pur- 
pose? 

A. I don’t know that I knew they were going to 
have a meeting even. 

Q. Was the question of that assent discussed be- 
tween Robbins and you? 

A. Not until after it happened. 

Q. Never was mentioned ? 
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A. Not that I know of until after it happened. 

Q. They just went ahead and voted it out of the 
assets, although they had been trading with you? 

A. I don’t know. 

Q. How? A. I don’t know. 

Q. You mean to say that Hamilton and Hample 
agreed to forgive the note, or whatever it was, of 
Stanton, without your knowing anything about it, 
and without the trade having been made or terms 
agreed upon, or anything? 

A. Why, that is not an improbable situation. 

Q. Iam not asking you whether it is or not. 

A. Tam telling you I don’t know about the meet- 
ing. 

Q. Never heard of it? A. Not until afterwards. 
[80] 

@. Never heard about it? 

A. No, sir; didn’t know anything about it. 

The witness further testified that nobody had ever 
mentioned the subject of that release to him and that 
he knew nothing about it. As to the automobile the 
witness further testified that they just agreed to turn 
it over to him; that there was no meeting of a board 
of directors on the subject and the other stockholders 
were not consulted. It was turned over outright to 
Stanton by him and Robbins; that there was no mem- 
orandum made on the books of the company. 

The witness further testified that although they 
were going to stay within the $220 a share for this 
stock the price fixed in the contract with Stanton 
amounted to $238 and a fraction a share; that this 
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figure was the result of trading. He then testified 
as follows: 

Mr. Robbins had told me on Saturday that under 
no consideration would he agree to buy these shares 
where in the aggregate they would amount to more 
than $220 a share, or the option, and for that reason 
he judged it was useless to figure with Stanton on any 
other trade. 

Q. For above $220? A. Yes. 

Q. Well, but you did, though—now why? 

A. I don’t quite see that we did. 

Q. Well, you agreed to pay him $576,400 for 242024 
shares; that is what your contract reads. I am talk- 
ing of what your contract reads, which, according to 
the figures you just made for me amounts to $238 and 
a fraction, and I expect that we took that 24 shares, 
Which would amount to $239 and a fraction. 

A. The exact result of the negotiations with him 
is not clear in my mind as to how that was arrived 
at. [81] 

Q. All you know is what the contract shows? 

A. I know that My. Robbins had in his mind what 
I told you. 

Q. Did you figure what his goodwill was worth, his 
agreement not to enter into competition with you in 
the states mentioned in this contract ? 

A. You cannot put figures on goodwill. 

Q. I say did you? 

A. We recognized it as an asset. 

Q. Did you get any figure on the amount of it? 

A. Oh, no. I don’t think any two men can agree 


94 1D Jal. Stanton vs. 


(Deposition of John E. O’Hern.) 
on what the value of goodwill is. 

We did not put any figures on Stanton’s services, 
although they had in mind what they would pay a 
manager; did not put any figures on the guarantee 
of the accounts, which amounted to about $350,000; 
that he had been informed at the office that Stanton 
had paid $5,000 in one item and $18,000 in another, 
‘and had taken over the accounts. 

He was to give all his time to Armour & Company 
for three months and be subject to call six months 
or a year. 


The witness then further testified as follows: [82] 

Q. The total contract price you agreed to pay Stan- 
ton was $576,400. According to your contract now 
he had 24202, shares. Hample and Hamilton, 219224 
shares, which at $220 a share amounted to $1,014,860. 
But you had already agreed to pay Hamilton and 
Hample $200 for that. I have disregarded the frac- 
tions, which in round numbers amounted to $438,400. 
Subtracting that from the total you have $576,400, 
or just $60 more than the contract price you agreed 
to pay Mr. Stanton for his 242024 shares. I have 
no doubt if the figures were accurately made it would 
amount to just that sum. There is a fraction comes 
in there which I have disregarded in getting up these 
figures. Now, are you prepared to swear upon your 
oath that that isa mere coincidence? <A. J am not. 

Q. Are you, then, prepared to admit that Stanton’s 
stock was figured on the basis of $220 for his and $20 
ashare for Hample and Hamilton’s? 

A. It could not possibly be done that way when 
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he assumed the obligations and the automobile en- 
tered into it and his services entered into it; that was 
not the full amount we paid him. [83] 

Q. Why is it it comes out that way,—is it just a 
coincidence ? 

A. I ean tell you what I replied before—that Mr. 
Robbins said he was not going beyond the contract 
price of the stock he bought in this city and he would 
not go beyond it. 


After some other questions and answers, he testified 
as follows: 

Q. You do not quite get the force of my question, I 
see, Mr. O’Hern. 

A. Possibly not. 

Q. What we charge to be the fact in this lawsuit 
and what I am trying to get at is that you paid Stan- 
ton in figures now—TI don’t care what you e¢all it— 
you paid him in figures $220 a share for his stock and 
$20 a share for Hamilton and Hample’s stock. Now 
you say that was not so, do you? 

A. I say it was not so because the facts are here in 
the contract. 

Q. I don’t care about the reason. 

A. ‘The contract does not read that way. 

Q. I understand. Is that all you know about it 2 

A. I know what the contract reads here and I 
know the prices and figures we agreed upon. 

Q. Precisely so. 

A. It may have amounted to that much, but that 
was not— 

@. You have said to me that you did not figure any 
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particular amount that his goodwill was worth by 
staying out of business in these states, you did not 
figure up any particular amount that his services were 
worth though you had in mind the general notion 
of what you would have to pay a man, and you did 
not figure up any particular amount of what his guar- 
antee of the outstanding accounts, bills and notes re- 
ceivable was worth, but [84] it was kind of lumped 
together. I think that is stating your answer. 
Are you certain now, sit, in figuring this, getting 
up that sum, you did not take as your basis $220 
for his stock and $20 for Hample and Hamilton’s 
stock? A. You mean to arrive at his $576,400? 

Q. Yes. 

A. It is possible that is what the result of that was. 

Q. That is the way you figured it? 

A. Well, as far as that being the way we figured it, 
T had this in mind. 

Q. Pardon me, Mr. O’Hern, but I am not particular 
about what you had in mind. I say is that the way 
that Stanton Robbins and you figured it? 

A. I say positively no, I did not, if you want a di- 
rect answer. 

Q. Then, will you please explain to me why it is 
that the figures come out that way. Is it Just a mere 
coincidence ? 

A. It was not a coincidence. You would not let 
ime tell what I think brought it about, and for that 
reason— 

Q. All right, you may tell that now, if that will help 
us any. 
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A. Mr. Robbins had set his mind on this fact; that 
he was not going to pay anything in excess of the 
amount that he had originally come out there to pay 
for stock, for buying a majority control of the stock 
in that plant. 

Q. Well, had he set his mind that he would go the 
full price fixed in that option? 

A. Not when he went out there. 

Q. No, but when he made this contract. 

A. As a result of my report to him he had set his 
mind on it that he would go that full price and buy 
it as much cheaper as he could. [85] 

The witness further testified as follows: 

(. Now, will you admit, Mr. O’Hern that, what- 
ever your intention was—I don’t care anything about 
that—but as a fact, that in this contract you say you 
made with Stanton, he was given the benefit, under 
whatever name you called it, of precisely $20 a share 
on the Hample and Hamilton stock ? 

A. Personally I had in mind that we had that ad- 
vantage in the other trade and that we had that much 
to trade on in trading with Stanton; yes, si. 

Q. Yes. Therefore, then, you intended to pay 
Stanton and Stanton intended to get $220 a share on 
the Hample and Hamilton stock ? 

A. Your question that I intended or he intended to 
Ser is not correct. 

Q. That was the purpose, wasn’t it? 

A. Well, what we did and what we intended are 
two different things. What we finally agreed on was 
the limit that we were to go. 
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The witness further testified that the sum of 
$576,400 was reached by paying $220 a share for 
Stanton’s stock and $20 a share for Hample and 
Hamilton’s; that was the basis because it was the 
point which Mr. Robbins said he would not go beyond. 

Q. Did he tell you the amount of that commission— 
five per cent? A. JI don’t think he told me. 

Q. You were informed of that in the option; it is 
stated in there ? 

A. It is possible I was, and I won’t deny that I did 
see the option. I don’t recall right now. [86] 

@. Two per cent—I beg your pardon, yes, two per 
cent. Pay you two per cent commission for selling 
the stock. 

A. Itis possible I saw that, but I do not recall. 

Q. You said something to Hample and Hamilton 
about that, you say? 

A. I told them, I said, ‘‘You fellows are arguing 
here, the three of you are in a scrap; you want to sell 
us your stock, and Mr. Stanton won’t well us his 
stock without somebody taking care of his commis- 
sion.’’ I said, ‘‘Are you going to take care of this 
commission?’’ He said, ‘‘No, we have nothing to do 
with it. We won’t sell it. We won’t trade under 
that condition.’’ 

@. That was on the basis of 200? 

A. On the basis of the option. They said Stanton 
could not sell their stock, they would not trade, that 
is buying through Stanton at all. “If we would 
trade, we would trade direct. Stanton had no right 
to give an option.”’ 
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Q. Did you tell Hample and Hamilton that this 
outstanding option that Stanton had given on 508414, 
shares was at $220 a share? 

A. It is possible I did, although I don’t recall that 
I did. I think I mentioned it, because when they 
asked about prices in excess of $220 a share I told 
them it was ridiculous and that we would not think 
of paying anything above the 220; that we came out 
here on what I understood was an option for 220; and 
would not consider it. They repudiated the option 
then. [87] 

Q. You said you would not pay above 220 and 
thereupon they shortly turned around and took 200? 

A. Please give me that question again. 

Q. I say and thereupon they shortly turned around 
and took 200? 

A. I told them the maximum price that we would 
possibly pay would be 220, and we were going to buy 
as much better as we could. J further told them that 
the book accounts did not show the stock was worth 
that much. 

Q. Did you? A. Yes, sir. 


Deposition of George B. Robbins, for Defendant. 

GEORGE B. ROBBINS, called and sworn as a 
witness for defendant, his testimony being taken by 
deposition, testified as follows upon direct examina- 
tion: [88] 

I am vice-president of and a director of Armour & 
Company. I was in Spokane on May 21, 1917, and 
saw Mr. Hample and Mr. Hamilton at the time the 
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contract between Armour & Company and Hamilton 
and Hample was signed. 

After that contract was signed M1. Stanton said to 
them in effect that if they would leave he would pro- 
ceed to make his contract with us. 


Upon cross-examination the witness further testi- 
fied as follows: 

My maximum of what I wanted to pay on this stock 
as a Whole was $220 a share. While the option itself 
had elapsed in my opinion, I knew the people at home 
had that figure fixed in their mind and I thought I 
would have to let the trade drop rather than have 
paid any more than that for the stock. 

I found that Mr. Stanton was not willing to take 
$220 for his stock. He had refused to do so in view 
of the guarantee and the limitations which we re- 
quired to be a part of the trade. When I was told by 
Mr. O’Hern that Hample and Hamilton would prob- 
ably take $200 for their stock, I could see a chance to 
trade increasing the payments to be made to Mr. 
Stanton. 

When Mr. Hample and Mr. Hamilton came to my 
room that morning I said, ‘‘I am informed by Mr. 
O’Hern that you are willing to take $200 for your 
stock.’’ One of them said, ‘‘Yes, sir.’’ I turned to 
the other gentleman and asked the same question. He 
said, “Yes, sim’? “*Well,’”? I said, “I ouess theme 
isn’t any occasion to prolong this mecting. We will 
sent for an attorney and let him draw up an agrec- 
ment to that effect.’ 

Mr. Stanton wanted $100,000 more or less for the 
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other things and I explained to him that I would not 
under any circumstances pay over the average of $220 
for the stock. If Hamilton and Hample had de- 
manded $220 for their stock from me there would 
have been no trade. The thing would have ended 
there and there would have been [89] trade and 
we would have gone home. If I got the stock of these 
two men I could have gotten a control of the stock 
without Mr. Stanton. 


Testimony of E. H. Stanton, for Defendant. 

K. H. STANTON, the defendant, called on his own 
behalf, testified as follows: 

I am 59 years of age and I have been in the meat 
business 25 or 40 years in New Hampshire, Colorado, 
Montana and Washington. I met Mr. Hample and 
Mr. Hamilton while in Montana and then afterwards 
I came to Washington. I think it was in 1888. I 
started a retail butcher-shop in Sprague, Washing- 
ton. In 1896 I came to Spokane and started a 
butcher-shop and in 1904 I started the E. H. Stan- 
ton Company with a capitalization of $150,000. In 
1906 Mr. Hamilton and Mr. Hample and Mr. Mont- 
gomery bought 750 shares of stock and paid par for 
it. Of that $75,000, $55,000 went into the treasury of 
the company and the balance went to me. Hamilton 
and Hample have been stockholders ever since. Mont- 
gomery afterwards sold out. In 1909 the capital stock 
was increased to $600,000 and the stockholders were 
paid a stock dividend of $350,000. In 1910 we built a 
large packing plant east of the city. 
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In 1912 Mr. Hample, Mr. Hamilton and myself 
each bought $25,000 worth of the treasury stock and 
paid cash. I borrowed $25,000 to pay for mine and 
later I borrowed money from the company and gave 
my note in order to repay the note. My. Hample and 
Mr. Hamilton knew of this and never made any com- 
plaint. During this time I was sole manager. I 
went to work at the plant at 5 o’clock in the morning 
and left there between 6 or 7 o’clock in the evening, 
week days. I observed the Sabbath; I went to work 
at six o’clock on Sunday and left there about two 
o’clock. Mr. Hample and Mr. [90] Hamilton had 
nothing to do with the management of the business. 
They came over to Spokane from time to time and I 
would tell them as near as I could all about every- 
thing and all about the business. From 1906 until I 
sold out I was drawing a salary of $300 a month. 

My attention was called to the prospective sale to 
Armour & Company about the 8th day of May, 1917. 
A short time before that I had given Wilson & Com- 
pany an option on the stock at $200 a share and they 
turned it down. On May 8, 1917, Mr. Fred B. Grin- 
nell brought it to my attention that a sale might be 
made with Armour & Company and I gave him an op- 
tion on a portion of the stock. 

On Monday, May 14, 1917, Mr. Robbins, Mv. O’Hern 
and Mr. Van Kleek, Mr. Grinnell and Myr. Irvine 
came out to the plant. My. Robbins returned to town 
and Mr. Van Kleek and Mr. O’Hern spent the entire 
day looking over the plant. I did not go with them 


J. L. Hamilton. 103 


(Testimony of E. H. Stanton.) 
and there were no negotiations that day about a pur- 
chase. 

About 9 o’clock the next day Mr. Robbins and Mr. 
O’Hern came out and said that they had decided they 
were not interested in the option; that the stock was 
not worth $220 a share; and that they did not have 
the cash to buy the plant. They said that they 
thought there was no need of any further investiga- 
tion; that they had decided to go to Seattle that night 
and expected to see Mr. Fry. I knew that Mr. Fry 
was in the market to sell his plant in Seattle. I sug- 
gested to them that I go over to Montana and see Mr. 
Hample and Mi, Hamilton and if [ thought things 
looked in shape to make a trade I would send them a 
telegram, and they agreed to that. They said they 
would stop at the Hotel Fry, in Seattle. 

I went to Butte that night and saw Mr. Hample and 
Mr. Hamilton the next day. I explained to them 
that there was a prospect of making a sale to Armour 
& Company ; that conditions were unsettled; that live- 
stock was going higher and that we had a big stock of 
frozen meat on hand; that a lot of repairs had to be 
made [91] which would cost not less than $150,000. 
I told them I thought it was a good time to sell out. 
T told them that Armour & Company had 7 or 8 whole- 
sale markets, one in Portland, Seattle, Tacoma, Los 
Angeles, Bellingham and Butte, and that they needed 
a plant in this part of the country to supply these 
houses and that if they couldn’t buy our plant the 
chances were that they would build one of their own. 
T told them that if they did build here Armour & Com- 
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pany would be a hard competitor. We discussed 
how much harder it would be to do business and they 
seemed to agree with me. We talked about six hours. 
Before I left that night we decided to take $150 a 
share if we couldn’t get any more. 

About 12 o’clock that night the conductor came to 
my berth and gave me a telegram from Mr. Hamilton 
and Mr. Hample. The telegram read: ‘‘ Positively do 
not sell oué stock. We will attent to that ourselves.’’ 

When I reached Spokane in the morning I received 
another telegram from Mr. Hample. That one said, 
‘* Positively do not attempt to sell our stock. Jim and 
I will leave for Spokane to-night.’”? Jimis Mr. Ham- 
ilton’s first name. 

After I returned to Spokane I telegraphed to the 
Armour & Company people to come back and they 
reached here Friday morning. Myr. Hamilton and 
Mr. Hample also reached here Friday morning. 

When Hample and Hamilton came out to the plant 
IT asked them if they thought I was going to sell out 
and skip the country. They said, ‘‘No, we didn’t 
think that, but we thought you were getting cold feet, 
and we thought we would come over and tend to this 
business ourselves.’’ 

I told them I was going to sell out and that they 
could suit themselves. If they wanted to sell they 
could but I was going to sell mine anyway. 

T took Mr. Hamilton and Mr. Hample around 
through the [92] plant and showed them every- 
thing. J didn’t tell them I would sell their stock 
for them. I didn’t feel that way about it right then, 


J. L. Hamilton. 105 


(Testimony of E. H. Stanton.) 

nor did I tell them | would get as much for their stock 
as I did for my own. I didn’t conduct any negotia- 
tions for them with Armour. They did their own 
negotiating themselves. 

Friday there was nothing further said about a sale. 
Mr. Van Kleek and Mr. O’Hern were looking over 
the plant. Saturday morning they said to me that 
they thought Hample and Hamilton would sell their 
stock at $200 a share, and I said, ‘‘I am glad to hear 
that.” Sunday morning they came out to the plant 
again. Myr. O’Hern said they thought they could 
make a deal with them and that he would like to see 
me at the hotel that evening at about seven o’clock. 

I met him accordingly and we talked the matter 
over quite fully. He said that they had concluded to 
take our stock at $200 a share but that they wanted 
me to agree to stay out of the meat business in this 
part of the country and to guarantee the book ac- 
counts and to also remain and assist them at the plant 
for atime. That didn’t sound very good to me and 
finally he said they might consider giving me a small 
consideration for that and I told him I would let them 
know the next morning. 

Monday morning Mr. O’Hern came out to the plant 
between 7 and 8 o’clock and I told him I would do 
what they wanted for $100,000 in excess of what they 
wanted to pay for the stock. Mr. O’Hern said that 
he was sure that Mr. Robbins would not consider such 
a proposition for a minute, but that he would go back 
and see what he said abont it. He went back to town’ 
and at about 11:30 that forenoon called me over the 
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phone and asked me to come down to the hotel at 
about 2 o’clock. 

Hample and Hamilton were out at the plant at that 
time and I told them I thought Armour & Company 
were figuring on [93] closing up with us and that 
they wanted us to come in, so we all went down and 
met Mr. O’Hern in the lobby. 

We went up to Mr. Robbins’ room and Mr. Robbins 
said that Mr. O’Hern had told him that Mr. Hample 
and Mr. Hamilton had agreed to take $200 a share for 
their stock, and they said they had, and he said he 
guessed that was all there was to it. We called up 
Mr. Kizer and he came over and got the terms of the 
contract and went back to his office and drew it up. 

After the contract was signed, I said, ‘‘Now, you 
fellows go on downtown. I will try and make my 
deal,’’ and as they were going out they said jokingly, 
‘“These folks have a lot of money ; make as good a deal 
as you can.’’ 

After they had gone out Mr. Robbins told me that 
they could not consider paying me $100,000 in addi- 
tion to paying for the stock, since that would run the 
purchase price considerably over the option which I 
had given them, and that Mr. Armour would think 
they were mighty poor traders. 

IT told them that I was willing to live up to my 
agreement to sell my stock for $200 a share but he 
that they could not afford to buy my stock and then 
have me go into the meat business again. Finally 
Mr. O’Hern suggested that we figure the price of the 
stock at $220 a share and upon counting it up that 
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came to a little over $92,000.00 and I told them that 
was not enough, so they offered to throw in the little 

Packard automobile, which I figured made a total of 
about $95,000, and I stated to them that $100,000 was 
my price. Then one of them suggested that they 
would give me four of five months to pick up the 
balanee of the stock and would pay me $220 a share. 
for it. I concluded that was about as good as I could 
do and about all I could get so I accepted that. This 
contract has been fully compiled with to date. [94] 

At the time of the trade the book accounts 
amounted to about $350,000 and up to date I have 
paid Armour & Company $22,534.00 on bad accounts 
and in addition defended a lawsuit upon one of them. 
I actually stayed out at the plant about two months 
and rendered services in an advisory capacity up to 
about a week or ten days ago. Whenever they asked 
me any questions I answered it. 

On the Saturday afternoon while Hamilton and 
Hample were in Spokane I told them [I would hke to 
have the note cancelled because they could sell their 
stock for just as much money with that note cancelled 
as not. I told them that I had worked pretty hard 
and I had been successful and had made them quite 
a lot of money, and they said it was absolutely all 
right with them. 

IT talked it up with Fred and he talked it over with 
Mr. Hamilton and Mr. Hample and drew up a reso- 
lution which was passed before Armour & Company 
knew anything about it. | 
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Upon cross-examination the witness further testi- 
fied: 

When I went over to Butte to talk the matter of 
selling over with Hamilton and Hample I didn’t know 
whether we could get more than $150 from Armour 
& Company, but I was willing to sell for that price if 
Ct couldn’t get more. [95] Hamilton, Hample and 
myself agreed that we would not take any less. We 
talked the matter over fully as to the resources of the 
company and our future prospects. We talked as 
fast as we could while I was there. 

When they showed up Friday morning Fred 
brought them out to the plant and I spent most of the 
day showing them over the plant. 

Q. Did you say anything then about the $150? 

A. Well, we kind of—after they looked around, 
had their sights raised a little bit. 

Q. Did you raise your sights? ae Vics. 

Q. So you both agreed you would raise your 
sights right there, did you? 

A. I was going to get all I could. 

@. You both agreed to raise your sights right there 
did you, if you could? 

A. They said they thought they ought to have 
more money. I don’t know whether I agreed to it 
or not, but they both said they did. 

Q. What did you advise them about that? 

A. I did not advise them. 

Q. Was anything said about how much more they 
wanted? A. No, sir. [96] 

Q. Did you say anything to them about what you 
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thought Armour would stand on this sight raising? 
A. No, sir, because I didn’t know. We might have 
discussed it a little, but I don’t recollect. I don’t 
know as we did. We didn’t do very much talking 
about the weather, or anything. We did more sign- 
ing. I took them out to my house that night and 
they stayed there, put in the evening there. I didn’t 
say anything to them very much about the stock. 
We might have talked it in a general way. They 
might have asked we what Armour’s would give. I 
told them I didn’t know. Nothing was agreed to. 
They got breakfast there the next morning. I went 
to the plant. They were at my house when I left. I 
saw them Saturday morning at the plant about 10 
o’clock. They were there the biggest part of the day. 
Spent the day looking over the plant. I was not with 
them. They were there all day. Saw O’Hern and 
Robbins that day. I didn’t talk trade to them that 
day. Hamilton and Hample didn’t say anything 
about trade that day that I know of. There was no 
discussion between Hamilton and Hample and me on 
Saturday. Robbins wasn’t there. O’Hern and Van 
Kileek were measuring up the frozen hogs and beef. 
They were pretty busy at it most of the day, and 
Hamilton and Hample stayed there all day, or at least 
most of the day. I don’t know where they went. 
They didn’t say anything to me about it. I next saw 
them Sunday morning at the plant about 10 o’clock. 
I was there a few hours in the morning. Stayed there 
probably until 2 o’clock. All we did there was to 
have a picture taken. They were at my house for 
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dinner. I am not sure whether they went in the 
machine with me and Fred or whether they went 
from the hotel. We had dinner about 3. o0’elock. 
While at my house, I don’t know that anything was 
said about trade. I don’t remember of any conver- 
sation on that subject. They left my house about 4 
o’clock on Sunday. [97] Fred and a young lady 
whom he afterwards married took them in the ear 
and took them out riding. JI don’t know where they 
went. I went over to town with them and got out. 
I saw them at my house Sunday night. I don’t know 
what time they got back; I am not sure about that. 
We might have said something about the trade that 
night, but I do not remember it. 


The witness then testified as follows as to the trans- 
actions of that night: 

Q. Did they ask you how Armour & Company was 
acting, whether they were going to come across? 

A. At that time it was our impression that they 
was. 

Q. I am not asking you about your impression; I 
am asking you if those men asked you? 

A. That was about three—that was over three 
years ago, Mr. Graves. It is pretty hard for me to 
remember. 

Q. You remember a lot of things and I thought you 
might remember this. 

A. Just the principal things. 

Q. The discussion wasn’t part of it? 

A. We had so much discussion. 
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Q. But you didn’t have any discussion about the 
price, you have told me. 

A. Oh, we was talking. 

Q. I know you were talking, but I am asking you 
about discussion about price. Did you have any dis- 
cussion about price ? 

A. We were talking probably about $200 a share 
for our stock. 

Q. Probably? Don’t you know whether you were 
or not? 

A. They never made us an offer on that at that 
time, 

Q. Wasn’t Hamble and Hamilton and you dis- 
cussing it? 

A. Yes, we might have been; to satisfy you Mr. 
Graves, [98] Iwillsay this: We might have been. 

Q. Don’t say it to satisfy me. Tell us the truth,— 
never mind me. 

A. I don’t know. 

Q. Did they ask you whether Armour had made you 
a price? A. I don’t know that they did. 

Q. Did you ask them if Armour had made them 
a proposition ? A. I don’t think I did. 

Q. And you didn’t tell them whether Armour had 
made you a proposition ? A. I did not. 

Q. And they didn’t tell you whether Armour had 
made them a proposition? 

A. I don’t think they did. 


The witness then testified: 
A. Hamble and Hamilton stayed all night at my 
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house. I saw them at 10 o’clock the next morning 
at the plant. 

Q. Anything said then about the price? 

A. I would not say there was. 

Q. Did they ever ask you whether Armour had 
made you any offer or not? BK, ING, Sue, 

Q. Did you tell them whether they had paid you or 
they tell you whether they had paid them? 

A. [ don’t think so. 

Q. Wasn’t mentioned in any way? A. No. 

Q. When was it you went to town? 

A. About 1:30. [99] 

Q. Got in the machine, did you, together and went 
to town? A. Yes, sir. 

Q. And you told them Armour, you thought, was 
about ready to deal? AS Yessir: 

Q. And you three men at their request were going 
down to the Davenport Hotel to meet Armour to close 
this deal involving over a million dollars? 

A. We went there with the expectation that we 
were going to get the $200 a share for our stock. 

Q. L say it involved over a million dollars and I 
suppose you discussed very anxiously, you three men, 
as you rode toward town what you would probably 
get, what Armour had to offer, and so on, did you? 

. I don’t recollect that we did. 

. Never mentioned it? 

. Might have mentioned it; yes. 

. But did you? 

. I would not say that we did. 

. Will you say you did not? A. No. 


OPOPOP 
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Q. And as far as you recollect you just rode sol- 
emnly into town to clean up something over a million 
dollars and you never talked about it at all, and up 
to this time neither one of you knew what the other 
had been doing—is that it? 

A. Practically, I think, yes. 

Q. Practically ? Ay Yes. (sii: 

Q. Allright, practically, then. [100] 


STIPULATION. 

It was thereupon stipulated by the parties in open 
court that the Rutter stock of 40 shares were pur- 
chased for Armour & Company by Mr. Van Kleek 
in August, 1917, for $200.00 and the Franklin stock 
was purchased in September, 1917, for $200 per share. 

(There was thereupon admitted in evidence, without 
objection, the annual statement of the E. H. Stanton 
Company, for the year 1916, a copy of which was sent 
to Mr. Hamilton and Mr. Hample in January, 1917, 
said statement being marked Defendant’s Exhibit 
No. 4.) 

The material portion of said statement is as fol- 
lows: 
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Defendant’s Exhibit No. 4. 
STATEMENT—E. H. STANTON COMPANY. 
December 31st, 1916. 


RESOURCES. 
Real Estate, Blegs. & Equipment.. ..$683 900 13 
DBi@eks: 2.5. cous ene ee ee eee f3'233 32 $747 183 46 
Merchandise: (ne cette ee 465 658 62 
Accounts Receivable 2.2..........:.. 240 769 02 
Notes Receivable... oc. ce cee ce cece 25 660 00 
Calipers ee ae ae cate 8 647 15 740 734 79 
$1 487 918 25 
LIABILITIES. 
Notes Rayable .. 05 .ss0 5 toe ene 377 000 00 
Necounts Payable... cas. ee ens 38 133 62 415 133 62 
Capital Stecki283) 0 eee 600 000 00 
SUT IS A: can wens ea ea ee ee 472 784 63 


$1 487 918 25 
[101] 
Testimony of Don Kizer, for Defendant. 


DON KIZER was ealled and sworn as a witness on 
behalf of defendant and testified as follows: 


Direct Examination. 

I have been practicing law in Spokane 16 years and 
have done considerable business for the E. H. Stan- 
ton Company. I knew nothing of the proposed sale 
of stock of that company until the 21st day of May, 
1917, when Fred Stanton called me about 2 o’clock in 
the afternoon to come over to a certain room in the 
Davenport Hotel. I went there and met Mr. Hamil- 
ton, Mr. Hample, Mr. Stanton, Mr. Robbins, and Mr. 
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O’Hern. Mr. Robbins informed me that he had 
agreed to buy the stock of Mr. Hample and Mr. Ham- 
ilton for $200 per share, payable in five installments. 
Part of the purchase price was to be paid in notes 
and we figured the amount of the notes and the dates. 
Hamilton and Hample said that they had no objec- 
tion to reducing the cash payments in order to make 
the notes come out in even figures; that money was 
no particular object to them and that 5% interest was 
better than they could get out of Liberty Bonds. 
While we were talking Mr. Scribner, the auditor for 
Armour & Company, came in and handed a slip of 
paper to Mr. Robbins. Mr. Robbins, upon reading 
it, inquired if it was true that they had given back 
a $25,000 note to Mr. Stanton which was one of the 
assets of the company, and someone, I think it was 
Mr. Stanton, said, ‘‘ Yes,’’ and Mr. Robbins remarked 
that that was hardly fair right on the eve of a trade. 
Mr. Hamilton or Mr. Hample, Iam not certain which, 
said that Mi. Stanton had been out there ever since 
the organization of the company and had never been 
paid enough. That they had always told him he 
hadn’t been paid enough and they thought he ought 
to have that note cancelled or something like that and 
that they had decided todo so. After some further re- 
marks Mr. Robbins said, [102] ‘‘Well, that isn’t 
going to stop the trade.”’ 

I went back to the office and drew the contracts 
and returned with them. Upon my reading them Mr. 
O’Hern called attention to the fact that it was pro- 
vided ‘‘Time is of the essence of this contract’? and 
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that the time allowed in the contract was scarcely 
sufficient to enable them to have the draft in Butte, 
so that phrase was stricken out and Mr. Hamilton 
and Mr. Hample said it didn’t make any difference 
to them. 

After the contracts were signed Mr. Hamilton 
mace some remark about there being no use of carry- 
ing this stock back to Butte; that they would just as 
soon let Mr. Robbins take it, and reached toward the 
inside pocket of his coat, and Mr. Robbins replied 
that they preferred not to do business that way. 

After talking a few minutes Mr. Stanton said, 
“You fellows go on downstairs; I want to make my 
dealnow.’’ They both laughed and prepared to leave 
and one of them said, jokingly, ‘‘Get as much money 
out of Armour as you can; he can afford it.”’ 

Mr. Robbins then told Mr. Stanton that he thought 
his price of $100,000 for staying out of business, guar- 
anteeing the book accounts and assisting Armour & 
Company in the management of the plant was out of 
the question. That they had come west with an op- 
tion to buy the stock at $220 a share and that if they 
paid Mr. Stanton this amount it would make the 
ageregate more than the amount of the option and 
that he didn’t have the nerve to report back to the 
Chicago office after doing such a thing. 

Mr. Stanton said, ‘‘You have offered me $200 for 
my stock and I will take $200 just as I agreed, but 
now you are speaking of something else and that is a 
horse of a different color. If you want it you will 
have to pay for it.’? There was considerable argu- 
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ment and conversation. Mr. Stanton insisted that he 
would either sell his stock for $200 a share or he would 
sell for $200 and for $100,000 additional would stay 
out of business and guarantee these bills. [103] 

Mr. Robbins suggested that they would rather risk 
buying the other outstanding stock and keeping Mr. 
Stanton with them than doing that because he was 
acquainted with the trade and they didn’t care to 
have him for a competitor. 

Mr. Stanton finally suggested that if they caleu- 
lated the difference between $200 and $220 per share 
upon all the stock it would amount to close to $100,- 
000.00. We all figured up on that basis and it came 
to $92,266.66 and Mr. Robbins said, ‘‘Mr. Stanton, 
that is just as high as we dare go.’’ But Mr. Stan- 
ton still said that that wasn’t enough. Then one of 
them, either Mr. Robbins or Mr. O’Hern, suggested 
that they would throw in the Packard car which had 
been talked about and Mr. Stanton said that would 
only make $94,000 or $95,000. There was a great 
deal of argument after that and trading back and 
forth and finally Mr. Robbins offered to agree to buy 
from Mr. Stanton all of the stock which he could pick 
up and pay him $220 a share for it and Mr. Stanton 
finally consented to that. I then outlined to them a 
contract figured upon the basis of the stock at $200 
per share and $92,000-odd dollars for these other 
things. Mr. Robbins said it would be best not to put 
it in that way; that Armour & Company were always 
accused of being a trust and always trying to drive 
their competitors out of business and they didn’t like 
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to show any money consideration for that agreement 
and asked if it couldn’t all be lumped in at that sum. 

Then the question was brought up as to Mr. Stan- 
ton’s agreement to stay out of business, and after some 
talk about how that provision should read Mr. Rob- 
bins said he didn’t know that it was necessary, that 
if Mr. Stanton would not give the company his best 
efforts he would be no good to them and that if he 
was willing to do so it was not necessary to put it on 
paper. 

On the 4th of June, I received a telegram from 
Mr. Robbins saving there was some trouble over the 
Hamilton stock. I telegraphed in reply that I knew 
nothing about it. I then [104] received a tele- 
gram, which is Plaintiff's Exhibit 16, requesting me 
to go to Butte immediately and arrange to have Mr. 
Hamilton comply with his contract or to bring action 
to compel him todo so. I went to Butte and reached 
there on June 6 and went to Mr. Hamilton's office. 
I found Mr. Hamilton and Mr. Hample there to- 
gether. 

Mr. Hamilton informed me that Armour & Com- 
pany had not deposited their money and notes with 
the Clark Brothers Bank on the 25th day of May, and 
that he had drawn out his stock because of their fail- 
ure; he also said that before he left Spokane, Mr. 
Fred B. Grinnell had told him and Mr. Hample that 
Mr. Stanton was getting $20 a share upon their stock 
and was getting $220 upon his own and they had be- 
come convinced that Armour & Company and Stan- 
ton had tried to cheat him. Mr. Hample said that was 
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so and that if he had any way of getting out of it he 
would not have deposited his stock. I told them that 
I was going to start suit if Mr. Hamilton did not 
deliver his stock. Mr. Hamilton requested me not 
to start suit, that he had consulted one lawyer but 
that he preferred to consult another one. I told him 
I didn’t like to leave Butte without some agreement 
being reached and he agreed to hold his stock until 
the 16th of June. I thereupon wrote out an agree- 
ment which he signed and which is Exhibit 11. 

On the morning of the 15th I received a letter from 
Mr. Hamilton which has been admitted in evidence 
heretofore, and I went over to Butte. I reached 
there on the night of the 16th with the intention of 
starting suit. I had learned meanwhile that he had 
purchased 773 1/3 shares of stock belonging to the 
Overholt Estate. 

When I reached Butte I went over to see Mr. Ham- 
ilton and found Mr. Hamilton and Mr. Hample to- 
gether. At every conversation J had with him I 
found the two together. He told me that he had con- 
sulted Mr. Sanders and that Mr. Sanders had in- 
formed him that he had a perfect defense upon the 
ground of fraud; that the contract [105] had not 
been lived up to. 

After considerable argument that day I wired Ar- 
mour & Company for authority to make a deal for 
both the Overholt stock and the Hamilton stock and 
received the authority the next day. 

J then informed Mr. Hamilton that we would give 
him $220 a share for the Overholt stock if he would 
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sell his stock for $222 as originally agreed, but he re- 
fused to sell any of the stock for less than $220. I 
called his attention to the fact that he had bought the 
Overholt stock for $190 and that he would make 
a profit of over $22,000 on that alone. He said he 
was entitled to all the profit he could get and that he 
was going to get $220 for the other. 

We had negotiations lasting over several days. I 
tried to purchase one group of stock from Mr. Ham- 
ilton, but he refused to sell one without the other. He 
asked various prices and finally came down to $205 
per share for hiw own stock and $220 for the Overholt 
stock. 

On the 18th day of June, I entered into a contract 
with Mr. Hamilton providing he would not sell his 
stock for a time. On the 22d of June, Mr. O’Hern 
reached Butte, and we told him we were going to 
bring suit, and I drew a complaint for that purpose. 

Then we entered into a stipulation with Mr, Ham- 
ilton to deposit the stock, notes and draft in the bank. 

Mr. O’Hern and I arranged to leave town that day 
and [ arranged for another attorney to have the com- 
plaint served. We were walking down Main Street 
in Butte when we met Mr. Hamilton and we informed 
him we were leaving town that night. Mr. Hamilton 
said not to be in a hurry that we might reach an agree- 
ment yet and Mr. O’Hern said the best that they could 
do was to give him $200 for his stock and $220 for the 
Overholt stock and pay eight (8) per cent interest on 
$43,000 from May 25, and Mr. Hamilton agreed to 
take that. [106] 
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The whole thing was closed up at once. The two 
bunches of stock were turned over to Mr. O’Hern and 
he turned the two drafts and the notes over to Mr. 
Hamilton. This was on June 23, 1917. Mr. Stan- 
ton gave me a writing waiving any right to sell this 
Overholt stock under his contract. 

The witness further testified as follows upon cross- 
examination by Mr. GRAVES: 

I am not certain whether I had delivered to Mr. 
Martin the identical draft that had been sent to Butte 
for him, but I delivered him the identical notes that 
had been executed by Armour & Company for the 
stock on the deal of May 21 mn Spokane; that the 
original draft would be for forty-three thousand odd 
dollars. On June 19th, I gave him a draft for $34,- 
133.33 on account of the Overholt stock. I delivered 
him four notes executed on June 21, 1917; that $34,- 
133.33 draft was drawn in Chicago and the notes 
were executed there. Mr. O’Hern brought that draft 
and those notes to Butte with him. He got there on 
the 21st. These notes bore date the 21st. The hand- 
writing on the dates is different and seems to have 
been inserted. The ink is quite different. The date 
June 21 is different ink. It looks as though the date 
had been inserted. My only reason for saying that 
is fromits appearance. That applies both to the date 
of the note and the date on which it becomes payable. 
They might have been dated by O’Hern after he got 
there. They might have been mailed to him 
from Chicago. Ido not know why they bear the date 
of June 21st instead of the 23d. I haven’t any idea 
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why the draft was dated on the 19th. I don’t know 
whether Mr. O’Hern brought the draft with him. I 
don’t know whether O’Hern told me he had the notes 
and draft with him when he came. I have no recol- 
lection at all as to whether the notes were made in 
Chicago, signed in Chicago, dated in Chicago, or 
whether the dating was done by O’Hern after he got 
there. I have no recollection as to why the draft was 
[107] dated the 19th and why the notes were dated 
the 21st. Neither recollection nor knowledge on this 
subject. I have no knowledge, no information, and 
nothing was told me or said to me about why the notes 
would be made on the 21st so as to bear interest for 
two days before the deal was actually made. 


THEREUPON it was stipulated in open court that 
the copies of the notes could not be put in evidence, 
but that the original notes might be shown to the Jute 
might be used to the jury in argument for the pur- 
pose of aiding them in determining as to the dates 
in the notes being filled in in a different handwriting. 

Before the Court instructed the Jury the defendant 
requested the Court to give the following instruc- 
tions: 


Instructions of Court to the J ury. 


INSTRUCTION No. I. 

The theory of plaintiff’s case as set out in the com- 
plaint is that the plaintiff authorized the defendant, 
i. H. Stanton, to sell his stock, and that E. H. Stan- 
ton agreed with the plaintiff to sel] plaintiff’s stock at 
the same price he sold his own stock and that the 
defendant falsely and fraudulently represented to 
plaintiff that the selling price was $200 per share, and 
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that in reliance thereon the plaintiff agreed to sell his 
stock to Armour & Company for $200 per share, but 
that the sale was in fact made by the defendant, and 
that the defendant received from Armour & Com- 
pany upon the sale of plaintiff’s stock the sum of $20 
per share for said stock. 

In order for the plaintiff to recover he must es- 
tablish by a preponderance of the evidence the follow- 
ing things: 

(a) That the plaintiff authorized the defendant 
to sell plaintiff’s stock and the defendant agreed to 
sell plaintiff’s stock at the same price he sold his own 
stock. 

(b) That defendant did in fact sell plaintiff’s 
stock. [108] 

(c) That the price which Armour & Company 
promised to pay for plaintiff’s stock was $220 per 
share, and not $200 per share. 

(d) That Armour & Company have actually paid 
for plaintiff’s stock the sum of $220 per share, paying 
$20 thereof to the defendant. 

Tf the plaintiff has failed to establish by a prepon- 
derance of the evidence any of said matters, the plain- 
tiff cannot recover herein. 


INSTRUCTION: No. II. 

The defendant contends that he did not sell the 
plaintiff’s stock, but that the plaintiff sold his own 
stock, and that the plaintiff fixed the price therefor, 
to wit, the sum of $200 per share. If the jury finds 
from the evidence that the stock of the plaintiff was 
sold by the plaintiff and not by the defendant, the 
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plaintiff cannot recover in this action, and your ver- 
dict must be for the defendant. 


INSTRUCTION No. IIT. 

The defendant contends that he sold the stock of 
himself and the members of his family, to wit, 242014 
shares, at $200 per share, and that the amount in 
excess thereof, as set forth in the written contract, 
to wit, $92,266.66 and a certain automobile were paid 
to him in consideration of his agreement not to engage 
in the meat business or any other business then con- 
ducted by the corporation E. H. Stanton & Company 
in the States of Washington, Oregon, Idaho and 
Montana, for a period of ten years, and for his per- 
sonal guarantee of the collection of the book accounts 
and accounts receivable of said corporation, and for 
his promise to assist Armour & Company in and about 
the business of said corporation for a period of six 
months ora year. While the written contract states a 
lump sum, to wit, $576,400 for the stock [109] and 
for the agreement of Stanton not to engage in the 
meat business and the other business mentioned in 
said four states for the period of ten years, and for his 
personal guarantee of the collection of said book ac- 
counts and accounts receivable, you have the right, 
if the evidence justifies it, to find that a part of that 
total consideration, to wit, $576,400, was for the pur- 
chase price of the stock itself and a part of that 
consideration was for Stanton’s agreement to guar- 
antee said accounts and for Stanton’s agreement not 
to engage in said meat and other business as above 
stated. An agreement on the part of Stanton to 
guarantee said book accounts and not to engage in 
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said business in said states for the time named would 
be a valid and enforceable agreement. If you should 
find from the evidence that of the consideration 
named in said written contract, to wit, $576,400, 
$92,266.66 thereof was paid or agreed to be paid to 
the defendant Stanton for his agreement to guar- 
antee said book accounts and not to engage in said 
business in said states for the period named, then 
you must find as a fact that Stanton sold his own 
stock and the stock of the members of his family for 
the same price at which the plaintiff’s stock was 
sold, and that the plaintiff cannot recover in this 
action even though you should find under the evidence 
that the defendant did in fact sell the plaintiff’s stock. 
If you should find from the evidence that the true 
consideration for the defendant Stanton agreeing to 
guarantee these book accounts and not to engage in 
the meat and other business in said four states for 
the period of ten years was the sum of $92,266.66, 
either with or without the automobile referred to in 
the testimony, it is not material how that amount of 
$92,266.66 was arrived at. The plaintiff in that 
event could not recover from the defendant even 
though that amount was arrived at by taking the total 
number of shares owned by Stanton and his family 
and the number of shares owned by the plaintiff Ham- 
ple and the plaintiff Hamilton, and [110] multiply- 
ing the same by $20. Under the circumstances 
stated the method of arriving at the result of 
$92,266.66 on the part of the agents of Armour & 
Company and the defendant Stanton, or either of 
them, is wholly immaterial. 
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INSTRUCTION No. IV. 

Jf you should find from the evidence that before 
Armour & Company paid any money or delivered 
any notes to the plaintiff, the plaintiff learned in sub- 
stance of the contract made between the defend-- 
ant and Armour & Company, and did not attempt in 
any manner to recede from the contract which the 
plaintiff had signed with Armour & Company, which 
contract is in evidence, but went on and performed 
the same by depositing his stock in the bank, as pro- 
vided in said contract and accepted the moneys and 
notes as paid by Armour & Company, then the plain- 
tiff cannot recover in this action even though you 
should find in favor of the plaintiff on the other 
issues as stated above. 


INSTRUCTION No. V. 

If you find from the evidence that the plaintiff de- 
posited his stock according to the terms of the writ- 
ten contract signed by him with Armour & Company, 
but that Armour & Company failed to deposit the 
moneys and notes in the same bank as provided in 
said contract on or before the day named therein, 
and that thereafter the plaintiff withdrew his stock 
so deposited from said bank, notified Armour & Com- 
pany that he repudiated said contract and would not 
live up to the same, claiming that he had been in- 
duced to enter into said contract through misrepre- 
sentation or fraud, and thereafter plaintiff entered 
into another contract with Armour & Company, 
whereby he sold the stock in question together with 
other stock in the same company, and that said Ar- 
mour & Company paid him therefor, part in money 
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and part in promissory notes, then you must find for 
the defendant in [111] this action, even though as 
to the other issues stated above you should find that 
the evidence is in favor of the plaintiff. 
INSTRUCTION No. VI. 

There is in evidence a paper writing dated May 8, 
1917, addressed to Fred. B. Grinnell, and signed by 
the defendant, and the same is Exhibit No. 2. This 
paper writing has been referred to as an option. No 
consideration therefor is recited therein, and there 
was apparently no money consideration given there- 
for. I instruct you that the defendant had a right 
to rescind the so-called option and to withdraw there- 
from at any time, and the paper writing was not 
binding upon him except if Mr. Grinnell found a 
purchaser ready, willing and able to buy, he would be 
entitled to his commissions as stated therein, whether 
the sale was actually made or not. 


INSTRUCTION No. VII. 

Some evidence was introduced upon the eross- 
examination of the defendant Stanton in relation to 
the appraisement and purchase of the Armstrong 
stock. Before the evidence on that subject was com- 
pleted and before the witness Stanton had testified 
fully in relation thereto, the Court ordered all of the 
evidence in relation to that matter stricken from the 
record. I therefore charge you that you shall dis- 
regard said evidence and shall not permit same, 
or any part thereof, to influence your minds in any 
manner in arriving at a verdict in this case. [112] 

Thereupon the case was argued by the respective 
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attorneys and thereafter the Court instructed the 
jury as follows: 

GENTLEMEN OF THE JURY: The case of 
Hamilton vs. Stanton and the case of Hample vs. the 
same defendant have been consolidated for the pur- 
pose of this trial, but you will, nevertheless, be re- 
quired to return two separate verdicts. The two 
cases ale identical with one exception to be hereafter 
noted so that the charge I am now about to give you 
in the Hample case will be appheable to the Hamil- 
ton case with the exception to which I will later direct 
your attention. 

After alleging certain jurisdiction facts and the 
incorporation of E. H. Stanton & Company, the com- 
plaint alleges in substance that on the 8th day of 
May, 1917, the plaintiff was the owner of 109614 
shares of the capital stock of the E. H. Stanton Com- 
pany ; that prior to that date the plaintiff had at the 
special instance and request of the defendant assisted 
the defendant in financing the corporation and that 
their relations then and at all times prior to the last- 
mentioned date had become and were close and con- 
fidential; that the plaintiff had assisted the defend- 
and to his benefit in a financial way in placing the 
corporation on a sound financial basis; that during 
all that period the defendant was the president and 
general manager of the corporation; that prior to 
the month of May, 1917, the defendant requested the 
plaintiff to hold his stock consisting of the above num- 
ber of shares, and to refrain from placing the same 
upon the market or selling the same until such time 
as the defendant should [113] sell his stock in the 
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corporation; and in consideration of the withholding 
of his stock by the plaintiff from the market the de- 
fendant represented and promised the plaintiff that 
he would advise the plaintiff of any opportunity to 
sell their stock together, and that the defendant 
would, without other consideration than the benefit 
accruing to him therefor, act as the agent of the 
plaintiff in placing the plaintiff’s stock with any pur- 
chaser to whom the defendant might desire to sell 
his stock, and would secure for the plaintiff the best 
price possible, and the same price at which he, the 
defendant, might be able to sell his stock; that in 
consideration of these representations and promises 
the plaintiff agreed to and did hold his stock and did 
depend upon the defendant to place his stock at the 
same price as the defendant should secure for his 
own stock in the event of a sale; that during the month 
of May, 1917, without the knowledge or consent of 
the plaintiff, the defendant contracted to sell his stock 
and also the plaintiff’s stock to Armour & Co., a cor- 
poration; and that the price stipulated in the contract 
of sale was $220 per share; that after the making 
of this contract between the defendant and Armour 
& Co., defendant represented to the plaintiff that 
he had an opportunity to sell the plaintiff’s stock, 
together with his own, to Armour & Co., but falsely 
and fraudulently represented to the plaintiff that 
the price the defendant was to receive therefor was 
$200 per share; that the defendant contracted to sell 
to Armour & Co. 508414, shares of the capital stock 
of the corporation at a price of $220 per share and 
that that amount or number of shares included the 
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plaintiff’s stock; that without revealing to plaintiff 
the fact of this contract with Armour & Co. or the 
fact that any such contract had been entered into 
and by falsely and fraudulently stating to the plain- 
tiff that the price at which the defendant’s stock was 
to be sold and at which the plaintiff’s stock was to 
be [114] sold was the sum of $200 per share, the 
defendant induced the plaintiff to sell his stock to 
Armour & Co., as he supposed, for the sum of $200 
per share, when in truth and in fact the sale was 
made by the defendant to the said Armour & Co. at 
$220 per share and that the defendant took and re- 
ceived as the proceeds of said sale of plaintiff’s stock 
the sum of $20 per share in excess of the amount paid 
to plaintiff or accounted for to him by the defendant; 
that the plaintiff delivered his stock to Armour & 
Co., or to the defendant for Armour & Co., and re- 
ceived therefor payment at the rate of $200 per share 
and no more; that the plaintiff at all times relied 
upon the defendant and upon his contract with the 
defendant to place and sell his stock at the same 
price which the defendant received for his and that 
by reason of the false and fraudulent statements and 
representation of the defendant to the plaintiff the 
plaintiff was defrauded out of the sum of $20 per 
share, which said sum defendant received and re- 
tained unlawfully and fraudulently to the plaintiff’s 
damage in the sum of $21,926.67; that plaintiff did 
not know the true facts concerning such transaction 
until after the contract between defendant and 
Armour & Co. had been executed and did not learn 
the true facts concerning the same until long there- 
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after, and upon the discovery of such facts and of 
the fraud so perpetrated upon him the plaintiff de- 
manded of the defendant that defendant pay over to 
him the balance of the purchase price, to wit, the 
sum of $21,926.67, which said demand was by defend- 
ant refused. 

The answer admits the jurisdictional facts and the 
ownership of the stock by the plaintiff, the selling of 
the stock to Armour & Co., but denies substantially 
each and every other allegation in the complaint. 

I will state at the outset that the burden is upon 
the plaintiff to make out his case and to prove every, 
essential fact material to a recovery by a fair pro- 
ponderance of the testimony. [115] By ‘‘prepon- 
derance of the testimony’’ is simply meant the greater 
weight of the testimony or the testimony which is 
the more creditable and convincing to your minds. 

If you find in this case from a preponderance of 
the testimony that the defendant assumed and agreed 
to and did actually conduct the negotiations which 
resulted in the sale of the stock from the plaintiff 
to Armour & Co., that the plaintiff had no informa- 
tion concerning the price which Armour & Co. was 
willing to pay or the price which the defendant was 
to get for his stock, accept such as defendant gave 
him, that by reason of the misstatement of conceal- 
ment of any material fact or facts by defendant the 
plaintiff was induced to accept $200 a share for his 
stock, whereupon $20 on the number of shares owned 
by him was added to the price paid to the defendant 
for his stock without the plaintiff’s knowledge or 
consent, and that this $20 a share was added to the 


132, i. H. Stanton vs. 


price paid defendant because Armour & Co. had been 
able to procure plaintiff’s stock for $200 a share, that 
I charge you that the amount of money thus received, 
to wit, $20 a share, on the number of shares owned 
by plaintiff rightfully belongs to the plaintiff and 
that the defendant in equity and good conscience 
cannot retain it, and that your verdict should be for 
the plaintiff in that amount, together with interest 
thereon from the time of its receipt by the defendant 
at the rate of 5% per annum. 

On the other hand, I charge you that if the plaintiff 
conducted the negotiations for the sale of his stock 
on his own responsibility without advising or consult- 
ing with the defendant, and fixed upon his own selling 
price, there can be no recovery in this action, even 
though the defendant may have received a greater 
price for his own stock, unless you find from a pre- 
ponderancee of the testimony that a part of the con- 
sideration for the sale of the stock owned by the 
plaintiff was actually paid to and received by the de- 
fendant and is still retained by him. In the latter 
event [116] the plaintiff is still entitled to the right 
to recover regardless of the question of agency. 

The theory of the plaintiff’s case as stated in the 
complaint is this: That the plaintiff authorized the 
defendant to sell his stock at the same price that de- 
fendant would sell his own stock and that the defend- 
ant falsely and fraudulently represented to the plain- 
tiff that the selling price was $200 per share, and 
that in reliance thereon the plaintiff agreed to sell 
the stock to Armour & Co. for the sum of $200 per 
share, whereas the sale was in fact made by the de- 
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fendant and that the defendant received from Ar- 
mour & Co. upon the sale of the plaintiff’s stock the 
sum of $220 per share. 

In order for the plaintiff to recover on this theory 
he must therefore establish by a preponderance of 
the evidence the following propositions: 

1. That the plaintiff authorized the defendant to 
sell his stock and the defendant agreed to sell the 
same at the same price as he received for his own. 

2. That the defendant did in fact sell the plain- 
tiff’s stock or induce the plaintiff to sell the same. 

3. That the price which Armour & Co. agreed to 
pay for the plaintiff’s stock was $220 per share and 
not $200 per share. 

4. That Armour & Co. have actually paid or 
agreed to pay for the plaintiff’s stock the sum of $220 
per share, paying or agreeing to pay $20 thereof to 
the defendant. 

If the plaintiff has failed to establish by the pre- 
ponderance of the evidence any of these propositions, 
the plaintiff cannot recover upon that theory. If, 
however, you find from the preponderance of the tes- 
timony that a part of the consideration for the sale 
of plaintiff’s stock was in fact paid or agreed to be 
paid to the defendant by Armour & Co., the plaintiff 
has a right of action for the sum thus paid or agreed 
to be paid to the defendant [117] 1s still retained 
by him. 

The defendant contends, on the other hand, that 
he did not sell the plaintiff’s stock, but that the plain- 
tiff sold his own stock and that the plaintiff fixed the 
price thereon at the sum of $200 per share. 
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If the jury find from the evidence that the stock 
of the plaintiff was sold by the plaintiff on his own 
responsibility and not by the defendant, the plaintiff 
cannot recover in this action, and your verdict must 
be for the defendant, unless, as already stated, you 
find from the preponderance of the testimony that 
a part of the consideration for the sale of the plain- 
tiff’s stock was actually paid to or agreed to be paid 
to the defendant and was actually received and is still 
retained by him. 

The defendant further contends that he sold the 
stock owned by himself and other members of his 
family, amounting to 242014 shares, at $200 per share 
and that the amount in excess thereof as set forth in 
the written contract, $92,266.66 and a certain auto- 
mobile, were paid to the defendant in consideration 
of his agreement not to engage in the meat business 
or any other business then conducted by the corpo- 
ration of EH. H. Stanton & Company in the states of 
Washington, Oregon, Idaho and Montana for a period 
of ten years, and for his personal guarantee of the 
collection of the book accounts and the accounts re- 
ceivable of the corporation and for his promise to 
assist Armour & Co. in and about the business of the 
corporation for a period of six months or a year. 

While the written contract states a lump value of 
the consideration of $576,400 for the stock and for 
the agreement of Stanton not to engage in the meat 
business and the other business mentioned in the said 
four states for the period of ten years, and for his 
personal guarantee of the collection of the book ac- 
counts and the accounts receivable, you have the 
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right, if the evidence warrants it, to find that a part 
of that total consideration of $576,400 was for the 
purchase price of the stock itself and part of [118] 
that consideration was for the definite agreement to 
guarantee the accounts and for his agreement not to 
engage in the meat and other businesses as already 
stated. 

An agreement on the part of Stanton to guarantee 
the book accounts and not to engage in business in 
the said states for the period stated is a valid and 
enforceable agreement. If you should find from the 
evidence that of the consideration named in the writ- 
ten coutract, to wit, $576,400, $92,266.67 thereof 
Was paid or agreed to be paid to the defendant 
Stanton for his agreement to guarantee the book ac- 
counts and not to engage in business in the states 
and for the period aforesaid, then you must find as 
a fact that Stanton sold his own stock and the stock 
of the members of his family for the same price at 
which the plaintiff’s stock was sold, and that the 
plaintiff cannot recover in this action, even though 
you should further find under the evidence that the 
defendant did in fact sell the plaintiff’s stock. 

If you should find from the evidence that the con- 
sideration for the defendant Stanton agreeing to 
guarantee the book accounts and not to engage in 
the meat and other business in such four states for 
a period of ten years was the sum of $92,266.66 either 
with or without the automobile referred to in the tes- 
timony, it is not material how that amount of $92,- 
266.66 was arrived at. The plaintiff in that event 
could not recover from the defendant, even though 
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that amount was arrived at by taking the total num- 
ber of shares owned by the defendant and his family 
and the number of shares owned by the plaintiff 
Hample and the plaintiff Hamilton and multiplying 
the same by $20. Under the circumstances stated, 
the method of arriving at the result of $92,266.66 on 
the part of the agents of Armour & Company and the 
defendant Stanton, or either of them, is wholly im- 
material except in so far as it may throw light upon 
the actual agreement between the parties. [119] 
Of course, gentlemen of the jury, you will be con- 
trolled by the actual facts and actual agreement en- 
tered into by the parties and not by the mere form 
which these agreements may assume on paper. If 
you find in truth and in fact that the agreement be- 
tween the parties was as above stated, there can be 
no recovery in this action; but if, on the other hand, 
you find that the foregoing agreement was a mere 
subterfuge to cover up or conceal the fact that a part 
of the consideration for the sale of the plaintiff’s 
stock was in fact paid to the defendant Stanton, you 
will disregard the mere form and be governed by the 
facts as they actually exist. There is in evidence a 
certain optional agreement dated May 8, 1917, signed 
by the defendant. There was no consideration re- 
ceived on that agreement and there was apparently 
no money consideration given therefor. I instruct 
you, therefore, that the defendant had a right to re- 
scind the so-called option and to withdraw therefrom 
at any time, and the paper writing was not binding 
upon him until the other party therein named found 
a purchaser ready, willing and able to buy. You 
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will consider this optional agreement, therefore, only 
in so far as it will enable you to determine what the 
consideration for the sale of the stock actually was. — 

T have already stated to you that there is one point 
of difference between the two cases. There is tes- 
timony tending to show that after his return to the 
State of Montana the plaintiff Hamilton withdrew 
his stock from the bank and attempted to rescind the 
contract for its sale entered into in the city of Spo- 
kane, as already stated. Upon that issue I charge 
you as follows: 

If you find from the evidence that the plaintiff de- 
posited his stock according to the terms of the writ- 
ten contract signed by him and Armour & Co., but 
that Armour & Co. failed to deposit the money and 
notes in the bank as provided in the contract on or 
before the day named therein, and that thereafter 
the plaintiff withdrew his stock so deposited from 
the bank and notified Armour & Co. [120] that 
he repudiated his contract and would not live up to 
the same, claiming that he had been induced to enter 
into the contract through misrepresentation and 
fraud, and thereafter the plaintiff entered into a 
new and independent contract with Armour & Com- 
pany for a new consideration whereby he sold the 
stock in question, together with other stock in the 
same company, and that Armour & Co. paid him 
therefor part in money and part in promissory notes, 
then you must find for the defendant in this action, 
even though as to the other issues stated above you 
should find that the evidence is in favor of the plain- 
tiff. 
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If, however, you find from the preponderance of 
the testimony that the stock was finally delivered to 
Armour & Co., pursuant to the contract made and 
entered into in the city of Spokane and not pursuant 
to some new and independent contract, the attempt 
on the part of the plaintiff Hamilton to rescind his 
contract will not bar a recovery. 

You, gentlemen of the jury, are the sole judges of 
the facts in this case and of the credibility of the wit- 
nesses. Before reaching a verdict vou will carefully 
consider and compare all the testimony. You will 
observe the demeanor of the witnesses upon the stand ; 
their interest in the result of your verdict, if any 
such interest is disclosed; their knowledge of the 
facts about which they have testified; their opportu- 
nities for hearing, seeing or knowing the facts; the 
probability of the truth of their testimony, and all 
the facts and circumstances given in evidence and 
surrounding the witnesses at the trial. 

I further charge you that if you find from the tes- 
timony that any witness has willfully testified falsely 
to a material fact, you are at liberty to disregard the 
testimony of that witness entirely except in so far as 
he may be corroborated by other credible testimony 
or by other known facts in the ease. [121] 

Some evidence was introduced on the cross-exam- 
ination of the defendant Stanton in relation to the 
appraisement and sale of stock belonging to a party 
named Armstrong. Before the evidence on that sub- 
ject was completed and before the witness had testified 
fully in relation thereto, the Court ordered all the 
evidence in relation to that matter stricken from the 
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record. I therefore charge you that you must dis- 
regard such evidence and you will not permit the 
same to influence your minds in any manner in ar- 
riving at your verdict. J further charge you that 
testimony was offered here tending to show that the 
defendant Stanton was convicted of the crime of lar- 
ceny in the territory of Montana some thirty-odd 
years ago. You may consider this testimony in so 
far as it affects the credibility of the witness; but you 
must not consider it for any other purpose or allow 
it to influence you in any manner. 


EXCEPTIONS. 
The following exceptions to the charge of the Court 
to the jury were taken by the defendant in open court 
before the jury retired to consider of their verdict, 
to wit: 
if 
Defendant excepts to the ruling of the Court that 
the burden is upon the plaintiff to prove the material 
facts alleged in the complaint only by fair prepon- 
derance of the evidence instead of by evidence clear 
and convincing, as shown by the following portion of 
the charge, to wit: 

‘‘T will state at the outset that the burden is 
upon the plaintiff to make out his case and to 
prove every essential fact material to a recovery 
by a fair preponderance of the testimony.’’ 
[122] 

IDE 
Defendant excepts to the ruling of the Court that 
the plaintiff might recover in this action although 
the defendant did not in fact sell the stock of the 
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plaintiff, as shown by the following portion of the 
charge, to wit: 

‘Tf you find in this case from a preponderance 
of the testimony that the defendant assumed 
and agreed to and did actually conduct the ne- 
gotiations which resulted in the sale of the stock 
from the plaintiff to Armour & Co.; that the 
plaintiff had no information concerning the price 
which Armour & Co. was willing to pay or the 
price which defendant was to get for his stock 
except such as the defendant gave him; that by 
reason of the misstatement or concealment of 
any material fact or facts by the defendant, 
plaintiff was induced to accept $200 a share for 
his stock whereupon $20 on the number of shares 
owned by him was added to the price paid to de- 
fendant for his stock without plaintiff’s knowl- 
edge or consent, and that this $20 per share was 
added to the price paid defendant because Ar- 
mour & Co. had been able to procure plaintiff’s 
stock for $200 per share, then I charge you that 
the amount of money thus received, to wit, $20 
a share, on the number of shares owned by plain- 
tiff rightfully belongs to the plaintiff and that 
the defendant in equity and good conscience 
cannot retain it, and that your verdict should 
be for the plaintiff in that amount, together with 
interest thereon from the time of its receipt by 
the defendant at the rate of 5% per annum.” 

JUNE 
Defendant excepts to the ruling of the Court 
that the plaintiff might recover in this action if he 
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was induced to sell his stock for $200 per share by 
reason of the misstatement or concealment of any 
material fact or facts by the defendant, as shown in 
that portion of the charge last quoted. 

IV. 

Defendant excepts to the ruling of the Court that 
the plaintiff might recover in this action from the 
defendant if the plaintiff was induced to sell his stock 
at $200 per share by reason of the misstatement or 
concealment of any material fact or facts by defend- 
ant and such misstatement or concealment is shown 
by a preponderance of the testimony rather than by 
evidence clear and convincing, as shown by that por- 
tion of the charge last quoted. [123] 

Ne 

Defendant excepts to the ruling of the Court that, 
although the defendant did not sell plaintiff’s stock, 
but the plaintiff sold his own stock, if the defendant 
was paid a higher price on account of the sale of his 
own stock because the plaintiff sold his stock for only 
$200 per share, that the plaintiff may recover in this 
action, as shown by that portion of the charge last 
quoted. 

WAL. 

Defendant excepts to the ruling of the Court that 
knowledge or lack of knowledge of the plaintiff as 
to the price which defendant was to get for his own 
stock was a material fact to be taken into considera- 
tion by them, as shown in that portion of the charge 
last quoted. 

VII. 
Defendant excepts to the ruling of the Court that, 
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as shown in the charge above quoted, the plaintiff 
might recover the full amount sued for, to wit, $21,- 
926.66, and that the defendant ‘‘in equity and good 
conscience’’ cannot retain any part thereof, although 
the defendant had paid or agreed to pay a 2% com- 
mission to a broker for bringing about such sale and 
the defendant had been required by Armour & Co. 
in order to bring about sale to guarantee the book 
accounts of the KE. H. Stanton Company and had act- 
ually paid on that account the sum of $22,53-.00. 
VIII. 

Defendant excepts to the ruling of the Court that, 
although the plaintiff sold his own stock on his own 
responsibility he may recover in this action if he ad- 
vised or consulted with the defendant in relation 
thereto, as shown by the following portion of the 
charge. 10 wit: 

‘‘On the other hand, I charge you that if the 
plaintiff conducted the negotiations for the sale 
of his stock on his own responsibility without 
advising or consulting with the defendant and 
fixed his own selling price, there can be no recov- 
ery in this action, even though the defendant 
may have [124] received a greater price for 
his own stock, unless you find from a preponder- 
ance of the testimony that a part of the consid- 
eration for the sale of the stock owned by the 
plaintiff was actually paid to and received by 
the defendant and is still retained by him. In 
the latter event, the plaintiff is still entitled to 
the right to recover regardless of the question of 
agency.”’ 
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TX. 

Defendant excepts to the ruling of the Court that, 
if there was paid to the defendant any moneys what- 
soever on account of the sale of the plaintiff’s stock, 
the plaintiff may recover, although the defendant 
was neither agent nor trustee for the plaintiff, and 
the plaintiff conducted the negotiations for the sale 
of his stock on his own responsibility and fixed his 
own selling price therefor, as shown by that portion 
of the charge last quoted. 

x 

Defendant excepts to the ruling of the Court to the 
effect that, although the defendant was neither agent 
nor trustee for the plaintiff and did not sell plain- 
tiff’s stock, but plaintiff sold his own stock on his 
own responsibility, if defendant received any moneys 
on account of such sale that he must account for the 
whole thereof to plaintiff, although he may have paid 
or contracted to pay 2% of the selling price of said 
stock to a broker and may have paid $22,534 on ac- 
count of his contract with Armour & Co. to guarantee 
the book accounts of the corporation, which contract 
Armour & Co, made a condition precedent to the pur- 
chase of any stock in said corporation. 

XI. 

Defendant excepts to the ruling of the Court that, 
although the plaintiff conducted the negotiations for 
the sale of his stock on his own responsibility without 
consulting the defendant and fixed his own selling 
price therefor and received the $200 per share so 
fixed by the plaintiff, that nevertheless the plaintiff 
may recover in this action if Armour & Co. allowed 
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the defendant $20 for each of the shares owned by 
the plaintiff on account [125] of the agreement 
of the defendant not to engage in any manner in the 
four northwestern states for the period of ten years 
in the meat business or any other business conducted 
by E. H. Stanton Company or on account of commis- 
sions to Fred B. Grinnell on any other account, as 
shown by that portion of the charge last quoted. 
OU, 

Defendant excepts to the charge of the Court as set 
forth in the two quotations made above as inconsistent 
with the ruling and charge of the Court as stated in 
the following portion of the charge, to wit: 

‘“The theory of the plaintiff’s case as stated 
in the complaint is this: That the plaintiff au- 
thorized defendant to sell his stock at the same 
price that defendant would sell his own stock, 
and that the defendant falsely and fraudulently 
represented to the plaintiff that the selling price 
was $200 per share and that in reliance thereon 
plaintiff agreed to sell his stock to Armour & Co. 
for the sum of $200 per share, whereas the sale 
was in fact made by the defendant, and that the 
defendant received from Armour & Co. upon the 
sale of plaintiff’s stock the sum of $20 per share. 

XIII. 

Defendant excepts to the ruling of the Court that 
the plaintiff might recover upon some other theory 
than that stated in the complaint as quoted above, as 
shown by the following portion of the charge which 
follows that quoted above, to wit: 


J. L. Hamilton. 145 


‘‘Tn order for the plaintiff to recover on this 
theory, he must therefore establish by a prepon- 
derance of the evidence the following proposi- 
tions: (1) That the plaintiff authorized defend- 
ant to sell his stock and the plaintiff authorized 
defendant to sell his stock and the defendant 
agreed to sell the same at the same price that he 
received for his own; (2) that the defendant did 
in fact sell plaintiff’s stock or induce plaintiff 
to sell the same; (3) that the price which Armour 
& Co. agreed to pay for plaintiff’s stock was $220 
per share and not $200 per share; (4) that Ar- 
mour & Co. have actually paid or agreed to pay 
for plaintiff’s stock the sum of $220 per share, 
paying or agreeing to pay $20 thereof to the de- 
fendant.”’ 

This charge is also inconsistent with those portions 
of the charge quoted in Exceptions Nos. 2 and 8. 
[126] 

XIV, 

Defendant excepts to the ruling of the Court that 
plaintiff may recover in this action, although the de- 
fendant did not sell the plaintiff’s stock, provided the 
defendant induced the plaintiff to sell his stock for 
$200 per share, as shown in the charge last quoted. 

XV. 

Defendant excepts to the ruling of the Court that, 
although the plaintiff has not established by a pre- 
ponderance of the evidence the theory of his case, as 
outlined in the complaint, he may nevertheless recover 
in this action upon another and inconsistent theory, 
as shown by the following portion of the charge which 
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was given immediately following that portion last 
above quoted, to wit: 

‘““Tf the plaintiff has failed to establish by a 
preponderance of the evidence any of these 
propositions, the plaintiff cannot recover on that 
theory. If, however, you find from a preponder- 
ance of the testimony that a part of the consid- 
eration for the sale of plaintiff’s stock was in fact 
paid or agreed to be paid to the defendant by 
Armour & Co., the plaintiff has a right of action 
for the sum thus paid or agreed to be paid to the 
defendant if still retained by him.’’ 

XVI. 

Defendant excepts to the ruling of the Court that, 
although none of the following propositions are estab- 
lished by the evidence, to wit: ‘‘(1) that the plain- 
tiff authorized defendant to sell his stock and that the 
defendant agreed to sell the same at the same price 
he had received for his own; (2) that the defendant 
did in fact sell plaintiff’s stock or induce plaintiff to 
sell the same; (3) that the price which Armour & Co. 
agreed to pay for plaintiff’s stock was $220 per share 
and not $200 per share; (4) that Armour & Co. have 
actually paid or agreed to pay for plaintiff’s stock the 
sum of $220 per share, paying or agreeing to pay $20 
thereof to the defendant,’’—that nevertheless plain- 
tiff may recover in this action if any moneys were 
paid or [127] agreed to be paid to the defendant 
on account of plaintiff’s stock, as shown in that part 
of the charge last quoted. 

XVIT. 
Defendant excepts to the failure of the Court to de- 
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fine what is meant by the expression ‘‘if still retained 
by him”’ in that part of the charge last quoted. 
XVITLI. 

Defendant excepts to the ruling of the Court that 
if Armour & Co. paid to the plaintiff by way of com- 
mission or bonus or any other account any moneys on 
account of the sale of the plaintiff’s stock, although 
the plaintiff sold his own stock upon his own respon- 
sibility, that the plaintiff may recover in this action, 
as shown by the following portion of the charge, to 
wit: 

“Tf the jury finds from the evidence that the 
stock of the plaintiff was sold by the plaintiff on 
his own responsibility and not by the defendant, 
the plaintiff cannot recover in this aetion and 
your verdict must be for the defendant unless, 
as already stated, you find from a preponderance 
of the testimony that a part of the consideration 
for the sale of plaintiff’s stock was actually paid 
to or agreed to be paid to the defendant and was 
actually received and is still retained by him.”’ 

XIX. 

Defendant excepts to the ruling of the Court that 
moneys paid or agreed to be paid by the defendant to 
the broker Grinnell under the optional agreement 
In evidence and moneys paid on account of the guar- 
anty of the book accounts made by the defendant and 
required by Armour & Co. to be made by him, are not 
to be considered as moneys not retained by the de- 
fendant, as shown by that portion of the charge last 
quoted and by the other quoted portions of the charge, 
and that plaintiff may recover as though such pay- 
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ments had not been made or that defendant was not 
hable therefor. 
BOS, 

Defendant excepts to the ruling of the Court that 
the plaintiff may recover upon either of two incon- 
sistent theories, [128] one beimg that outlined in 
the complaint, to wit: that defendant sold the stock of 
the plaintiff and received a part of the consideration 
therefor; that the selling price was $220 per share; 
and that the plaintiff got $200 per share thereof while 
the defendant got $20 per share thereof. The other 
theory not outlined in the complaint is that the plain- 
tiff sold his own stock, fixed the price therefor him- 
self upon his own responsibility, such price being $200 
per share, but that if Armour & Co. allowed the de- 
fendant on any account the sum of $20 per share for 
the number of shares owned by the plaintiff, that the 
plaintiff may recover in this action, all of which is 
shown by the quotations already made from the 
charge. 

XXI. 

Defendant excepts to the ruling of the Court that, 
although the plaintiff repudiated the contract made 
by him dated May 21, 1917, upon the ground that he 
had entered into it through fraud and misrepresenta- 
tion and withdrew from the bank his stock thereto- 
fore deposited by him and thereafter made a new and 
independent contract with Armour & Co. whereby he 
sold the stock in question, together with other stock 
in the same company acquired by him after May 21, 
1917, and Armour & Company paid him therefor, that 
is, for both quantities of stock, that nevertheless 
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plaintiff may recover in this action unless the second 
contract had ‘‘a new consideration”’ therefor, as 
shown by the following portion of the charge, to wit: 
“Tf you find from the evidence that the plain- 
tiff deposited his stock according to the terms of 
_the written contract signed by him and Armour 
& Co., but that Armour & Co. failed to deposit 
the money and notes in the bank as provided in 
the contract on or before the day named therein, 
and that thereafter the plaintiff withdrew his 
stock so deposited from the bank and notified 
Armour & Co. that he repudiated his contract and 
would not live up to the same, claiming that he 
had been induced to enter into the contract 
through misrepresentation and fraud and there- 
after plaintiff entered into a new and independ- 
ent contract with Armour & Co. for a new con- 
sideration whereby he sold the stock in question, 
together with other stock in the same Company, 
and that Armour & Co. paid him therefor part 
in money and part in promissory notes, then you 
must find [129] for the defendant in this ac- 
tion, even though as to the other issues stated 
above you should find that the evidence is in favor 
of the plaintiff. If, however, you find from a 
preponderance of the testimony that the stock 
was finally delivered to Armour & Co. pursuant 
to the contract made and entered into in the City 
of Spokane, and not pursuant to some new and 
independent contract, the attempt on the part of 
the plaintiff Hamilton to rescind his contract will 
not bar a recovery.”’ 
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DO GUE 

Defendant excepts to the ruling of the Court that, 
although the plaintiff withdrew his stock from the 
bank, as stated above, and notified Armour & Co. that 
he repudiated the same because he had been induced 
to enter into the same through fraud and misrepre- 
sentation and, although the plaintiff had after May 
21, 1917, purchased from another stockholder 77314 
shares at $190 per share and did in the latter part of 
June, 1917, make a deal with Armour & Co. whereby 
he sold said 77314 shares at $220 per share and his 
original 109614, shares at $200 per share, getting for 
the latter stock the same price which he would have 
gotten had he lived up to his contract of May 21, 1917, 
that the plaintiff may still recover in this action, as 
shown in that portion of the charge last quoted. 

XXITT. 

Defendant excepts to the modification made in the 
charge as requested by the defendant in Instruction 
No. 1, said modification being shown in that part of 
the charge quoted in exception Nos. 12 and 13. Said 
instruction No. 1 is as follows, to wit: 

‘‘The theory of plaintiff’s case as set out in the 
complaint is that the plaintiff authorized the de- 

_ fendant, E. H. Stanton, to sell his stock, and that 

EK. H. Stanton agreed with the plaintiff to sell 
plaintiff’s stock at the same price he sold his own 
stock and that the defendant falsely and fraud- 
ulently represented to plaintiff that the selling 
price was $200 per share, and that in reliance 
thereon the plaintiff agreed to sell his stock to 
Armour & Company for $200 per share, but that 
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the sale was in fact made by the defendant, and 
that the defendant received from Armour & Com- 
pany upon the sale of plaintiff’s stock the sum 
of $20 per share for said stock. [130] 

In order for the plaintiff to recover he must 
establish by a preponderance of the evidence the 
following things :— 

(a) That the plaintiff authorized the defend- 
ant to sell plaimtiff’s stock and the defendant 
agreed to sell plaintiff’s stock at the same price 
he sold his own stock. 

(b) That defendant did in fact sell plain- 
tiff’s stock. 

(c) That the price which Armour & Com- 
pany promised to pay for plaintiff’s stock was 
$220 per share, and not $200 per share. 

(d) That Armour & Company have actually 
paid for plaintiff’s stock the sum of $220 per 
share, paying $20 thereof to the defendant. 

Tf the plaintiff has failed to establish by a pre- 
ponderance of the evidence any of said matters, 
the plaintiff cannot recover herein.”’ 

POX tye 

Defendant excepts to the ruling of the Court that, 
although the plaintiff knew, before Armour & Co. had 
paid the plaintiff any money or delivered any notes, 
of the terms of the contract made between the de- 
fendant and Armour & Co. and thereafter the plain- 
tiff did not attempt in any manner to recede from his 
contract which he had made with Armour & Co., but 
went on and performed the same in accordance with 
the terms, and that such acts on the part of plaintiff 
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are not material and do not affect his right to recover 
herein, and that he may recover notwithstanding the 
same, as shown by the refusal of the Court to give 
Instruction No. 4 requested by the defendant, which is 
as follows, to wit: 

‘If you should find from the evidence that be- 
fore Armour & Company actually paid any 
money or delivered any notes to the plaintiff, the 
plaintiff learned in substance of the contract 
made between the defendant and Armour & Com- 
pany, and did not attempt in any manner to re- 
cede from the contract which the plaintiff had 
signed with Armour & Company, which contract 
is in evidence, but went on and performed the 
same by depositing his stock in the vank, as pro- 
vided in said contract and accepted the moneys 
and notes as paid by Armour & Company, then 
the plaintiff cannot recover in this action even 
though vou should find in favor of the plaintiff 
on the other issues as stated above.”’ 

OE, 

Defendant excepts to the ruling of the Court 
against giving instruction No. 5 requested by the de- 
fendant and to the [131] modifications in such in- 
struction as given by the Court, which modifications 
are shown in exception No. 21. Said instruction No. 
5 is as follows, to wit: 

“Tf you find from the evidence that the plain- 
tiff deposited his stock according to the terms of 
the written contract signed by him with Armour 
& Company, but that Armour & Company failed 
to deposit the moneys and notes in the same bank 
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as provided in said contract on or before the day 
named therein, and that thereafter the plaintiff 
withdrew his stock so deposited from said bank, 
notified Armour & Company that he repudiated 
said contract and would not live up to the same, 
claiming that he had been mduced to enter into 
said contract through misrepresentation or fraud 
and thereafter plaintiff entered into another con- 
tract with Armour & Company whereby he sold 
the stock in question together with other stock in 
the same company, and that said Armour & Com- 
pany paid him therefor, part in money and part 
in its promissory notes, then you must find for 
the defendant in this action, even though as to 
other issues stated above you should find that the 
evidence is in favor of the plaintiff.’’ 

Thereupon the jury retired to consider the evidence 


and returned a verdict for the plaintiff and against 
the defendant in the sum of $25,109.06. [132] 


es 


In the District Court of the United States, for the 


HKastern District of Washington, Northern Divi- 
sion. 


J. L. HAMILTON, 


Plaintiff, 
VS. 


E. H. STANTON, 


Defendant. 


Order Settling Bill of Exceptions. 
I, FRANK H. RUDKIN, Judge of the above court 
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and the Judge who presided in said court on the trial 
of the foregoing cause, do hereby certify that the mat- 
ters and proceedings set out in the foregoing bill of 
exceptions are matters and proceedings occurring in 
this cause and not already a part of the record therein, 
and that the bill of exceptions was filed within the 
time allowed by law as extended by order of the Court, 
and said bill of exceptions is made a part of the record 
herein. I further certify that after ‘amendments 
were proposed by plaintiff to said bill of exceptions, 
a hearing was had thereon and all the amendments 
proposed by plaintiff have been incorporated in said 
bill of exceptions except where by agreement of the 
parties the same were modified. 

J further certify that said bill of exceptions con- 
forms to the truth and contains all the matters and 
facts material in the proceedings heretofore occur- 
ring in the cause and not already a part of the record 
therein and necessary for the review of this cause 
by the Cireuit Court of Appeals, and the said forego- 
ing bill of exceptions with the amendments proposed 
by plaintiff incorporated therein, so far as allowed, 
is hereby settled, allowed and certified as the true 
bill of exceptions in this cause. 

Done in open court this 31st day of July, 1920. 

FRANK H. RUDKIN, 
District Judge. [133] 
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In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 
sion. 


EK. H. STANTON, 
Plaintiff in Error, 
VS. 
J. L. HAMILTON, 
Defendant in Error. 


Praecipe for Transcript of Record. 
To W. H. Hare, Clerk of United States District 
Court: 

You will please prepare and certify the record to be 
transmitted to the Clerk of the Circuit Court of Ap- 
peals for the Ninth Circuit, the said record to include 
the following: 

Complaint, amended answer, verdict of the jury, 
judgment, order extending time for serving bill of 
exceptions, petition for writ of error, assignments of 
error, order allowing writ of error, writ of error, 
bond on writ of error, citation and return, bill of ex- 
ceptions, order settling bill of exceptions. 

DANSON, WILLIAMS & DANSON, 
Attorneys for Plaintiff in Error. 

Filed in the U.S. District Court, Hastern District 
of Washington. June 21, 1920. W.H. Hare, Clerk. 
By H. J. Dunham, Deputy. [134] 
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In the District Court of the United States, for the 
Eastern District of Washington, Northern Divi- 
sion. 


J. L. HAMILTON, 
Plaintiff, 
VS. 
EK. H. STANTON, 
Defendant. 


Order Extending Time to and Including August 21, 
1920, to Prepare Record. 

Now, on this day, it is ORDERED by the Court, 
that the clerk of this court may have until August 21, 
1920, to prepare and forward the record upon appeal, 
in the above-entitled cause. 

Done this 7th day of July, A. D. 1920. 

FRANK H. RUDKIN, 
Judge. [135] 


Certificate of Clerk U.S. District Court to Transcript 
of Record. 


United States of America, 
Eastern District of Washington,—ss. 

I, W. H. Hare, Clerk of the District Court of the 
United States in and for the Eastern District of 
Washington, do hereby certify that the foregoing 
typewritten pages constitute and are a full, true, cor- 
rect and complete copy of so much of the record, 
pleadings, orders and other proceedings had in said 
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action, as the same remains of record and on file in 
the office of the clerk of the said court, as called for by 
the defendant and plaintiff in error in his praecipe; 
and that the same constitute the record on writ of 
error from the judgment of the District Court of the 
United States in and for the Eastern District of 
Washington, to the Circuit Court of Appeals for the 
Ninth Cirewit, San Francisco, California, which writ 
of error was filed in my office on June 19, 1920. 

I further certify that I herewith transmit the 
original writ of error and the original citation issued. 
in this cause. 

I further certify that the fees of the clerk of this 
court for preparing and certifying to the foregoing 
typewritten record amounts to the sum of Fifty-five 
and 85/100 (55.85) Dollars, and that the same has 
been paid in full by Danson, Williams & Danson, 
attorneys for defendant and plaintiff in error. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said District Court, at 
Spokane, in said District, this 10th day of August, 
A. D. 1920. 

[Seal] Oe ile teat ue 

Clerk. [136] 


——$_____ 


[Endorsed]: No. 3538. United States Circuit 
Court of Appeals for the Ninth Circuit. E. H. Stan- 
ton, Plaintiff in Error, vs. J. L. Hamilton; Defendant 
in Error. Transcript of Record. Upon Writ of 
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Error to the United States District Court of the East- 

ern District of Washington, Northern Division. 
Filed August 13, 1920. 

F. D. MONCKTON, 

Clerk of the United States Circuit Court of Appeals 

for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


‘In the District Court of the United States for the 
Eastern District of Washington, Northern Divi- 
sion. 

J.L. HAMILTON, 

Plaintiff, 

: vs. 

K. H. STANTON, 

Defendant. 


Writ of Error (Original). 

The President of the United States to the Honorable 
Judge of the District Court of the United States, 
for the Eastern District of Washington, North- 
ern Division, GREETING: 

Because in the records and proceedings, as also in 
the rendition of the judgment on a plea which, in the 
said District Court before you or some of you, be- 
tween EK. H. Stanton, plaintiff in error (defendant 
in the lower court) and J. L. Hamilton, defendant in 
error (plaintiff in the lower court), a manifest error 
hath happened to the great damage of said EH. H. 
Stanton, plaintiff in error, as by his complaint ap- 
pears,— 
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We being willing that error, if any hath happened, 
shall be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf do com- 
mand you, if Judgment be therein given, that then un- 
der your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things 
concerning the same to the United States Circuit 
Court of Appeals for the Ninth Judicial Circuit, to- 
gether with this writ, so that you have the same at the 
city of San Francisco, in the State of California, 
within thirty days from the date of this writ, in the 
said Circuit Court of Appeals, to be then and there 
held, that the records and proceedings, aforesaid, 
being inspected, the said Circuit Court of Ap- 
peals may cause further to be done therein to correct 
that error, what of right and according to the law and 
custom of the United States should be done. 

WITNESS the Honorable EDWARD D. WHITE, 
Chief Justice of the Supreme Court of the United 
States, this 19th day of June, in the year of our Lord 
one thousand nine hundred twenty. 

[Seal] W. H. HARE, 
Clerk of the United States District Court for the 

Eastern District of Washington, Northern Divi- 
sion. . 

Allowed by: 

FRANK H. RUDKIN, 
District Judge. 


[Endorsed]: No. 3261. In the District Court of 
the United States for Eastern District of Washing- 
ton. J. L. Hamilton, Plaintiff, vs. E. H, Stanton, De- 
fendant. Writof Error. Filed in the U. S. District 
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Court, Eastern Dist. of Washington. Jun. 19, 1920. 
Wm. Jf. Hare, Clerk. H. J. Dunham, Deputy. 

No. 3538. United States Circuit Court of Appeals 
for the Ninth Circuit. Filed Aug. 13, 1920. F. D. 
Monckton, Clerk. By Paul P. O’Brien, Deputy 
Clerk. 


RETURN ON SERVICE OF WRIT. 


United States of America, 
Eastern District of Washington,—ss. 

I hereby certify and return that I served the an- 
nexed Citation, on the therein named A. B. Lee, by 
handing to and leaving a true and correct copy there- 
of with him personally at Spokane, in said District, 
on the 21st day of June, A. D. 1920. 

J. E. McGOVERN, 
U.S. Marshal. 
By J. W. Dennison, 


Deputy. 
Serving writ: $2.00. 
Mileage ...... .06 
$2.06 


In the District Court of the United States for the 
Eastern District of Washington, Northern Divi- 
sion. 


KK. H. STANTON, 
Plaintiff in Error, 
VS. 


J. L. HAMILTON, 
Defendant in Error. 
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Citation on Writ of Error (Original). 

The President of the United States to J. L. Hamul- 
ton, and to Messrs. Lee & Kimball and Graves, 
Kizer & Graves, Your Attornevs, GREETING: 

You are hereby cited and admonished to be and ap- 
pear at the United States Circuit Court of Appeals 
for the Ninth Circuit, to be held at the city of San 

Francisco, in the State of California, within thirty 

days from the date of this writ pursuant to a writ of 

error regularly issued and which is on file in the office 
of the clerk of the District Court of the United States 
for the Eastern District of Washington, Northern 

Division, in an action pending in said court, wherein 

K. H. Stanton is plaintiff in error (defendant in the 

lower court) and J. L. Hamilton is defendant in error 

(plaintiff in the lower court), and to show cause, if 

any there be, why the judgment in said writ of error 

mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 
WITNESS the Honorable EDWARD D. WHITH, 
Chief Justice of the Supreme Court of the United 
States of America, this 21 day of June, 1920. 
FRANK H. RUDKIN, 
United States District Judge. 
[Seal] Attest: W. H. HARE, 
Clerk of Said Court. 


[Endorsed]: No. 3261. In the District Court of the 
United States for Eastern District of Washington. 
J. L. Hamilton, Plaintiff, vs. E. H. Stanton, Defend- 
ant. Citation and Return. Filed in the U.S. Dis- 
trict Court, Eastern Dist. of Washington. Jun. 21, 
1920. Wm. H. Hare, Clerk. H. J. Dunham, Deputy. 
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No. 3538. United States Circuit Court of Appeals 
for the Ninth Cireuit. Filed Aug. 13, 1920. F. D. 
Monckton, Clerk. By Paul P. O’Brien, Deputy 
Clerk. 


In the District Court of the United States for the 
Eastern District of Washington, Northern Divi- 
sion. 


J. L. HAMILTON, 
Plaintiff, 
vs. 
Heiss ANE ON, 
Defendant. 


Notice of Substitution of Attorneys. 

To the Above-named Plaintiff, and to Messrs, Lee & 
Kimball and Graves, Kizer & Graves, Your At- 
torneys: 

The undersigned, attorneys of record for the de- 
fendant, hereby substitute as attorneys for defendant 
R. J. Danson, Jas. A. Williams and Robert W. Dan- 
son, partners as Danson, Williams & Danson, of Spo- 
kane, Washington, and you are notified that the un- 
dersigned are no longer connected with said case. 

Dated this 14th day of May, 1920. 

DON F. KIZER, 
POST, RUSSELL & HIGGINS. 

To the Plaintiff and Your Attorneys Above Named: 

You are notified that R. J. Danson, Jas. A. Will- 
iams and Robert W. Danson, partners as Danson, 
Williams & Danson, have been substituted as my at- 
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torneys in the above action and you will recognize 
them as such. 
Dated this 14th day of May, 1920. 
ES aa ONe 


[Endorsed]: No. 3538. United States Circuit 
Court of Appeals for the Ninth Circuit. Filed Aug. 
19, 1920. EF. D. Monckton, Clerk. By Paul P. 
O’Brien, Deputy Clerk. 


